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Cambodia has survived over five decades of turmoil and upheavals.
Today this country is both a reflection of and at odds with these many
years of turbulence. Despite this violent history, the media in Cambodia
enjoy a degree of freedom today. A certain amount of criticism of the
government is permitted, in privately owned newspapers and in the
foreign-language media. In this regpect, Cambodia offers an
environment that is more conducive to free expression than some of its
neighbouring countries.

However, the expression of openly critical views is presently confined to
specific channels, such as the foreign press. The channels for opposing
voices are clearly defined; outside their parameters, there is little scope
for civil society to critique the government of the day.

Robert Carmichael, formerly a journalist with the Phnom Penh Post,
describes the special situation of the foreign press asfollows:

It is good because we have a certain immunity from
intimidation; not that the paper has never been threatened
with closure or that people have never been threatened, but
it is realy rare. There are two reasons why: one is that the
owner is American and the paper is well-known in the
region, and the other is that the government doesn't really
care. We write things that in other countries would get a
Minister sacked and nothing happens; they don't care. It's
just business as usud; it's like you guys know about this
now, but so what? *

For avery long time, the national media have been manipulated to assert
a political agenda or platform and the concept of true investigative
reporting is something reserved for the international press or
international journalists who have had more physical security than their
local counterparts.

Television, which could be a useful tool for the democratic exchange of
ideas and discourse, is an under-developed resource. Low literacy rates
hinder the range and effectiveness of newspapers and internet usage.
The possibilities of internet usage are also limited due to its cost and
geographical area of availability (limited to only very large cities) to be
atool of mass communication and exchange of ideas.

! CLEC Interview with Mr Robert Carmichael, formerly of the Phnom Penh Post, 29
August 2003.
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The press is regulated by the Press Law, which does contain some very
positive provisions, including a guarantee of the “freedom of the press
and freedom of publication”; a categorical assurance that the
confidentiality of sources is protected; a prohibition on “pre-publication
censorship”; and a guarantee that no person shall face criminal liability
for the expression of opinions.

However, despite these positive aspects, the Press Law contains various
provisions which are intended or can be interpreted so as to regulate, or
to control, the press. For example, various articles contain broad and
vaguely-worded content restrictions which have the potential for
restricting expression which should be protected; individua journalists
are effectively (abeit indirectly) subjected to awide and troubling range
of obligations, particularly relating to content; and there is aregistration
requirement applicable to all media, with enforcement powers in the
Ministries of Information and the Interior, which may subject the press
to arbitrary denials of the right to publish or to equally arbitrary
shutdowns.

Criminal defamation also remains a concern in Cambodia, with
defamation lawsuits being used by the Government and influential
persons as atool to silence critics.

This study analyses these issues and the status of the media generaly in
Cambodia, its ownership and the laws regulating its functioning, with
reference to international standards. The report makes a number of
recommendations, directed both at the media and the government, in
order to assist in the development of a diverse and free media
environment that promotes and protects the freedom of expression.
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The Press Law should be amended to repeal and/or review
provisions that are overly broad and vague, such as Article 14, in
order to bring the Law into conformity with internationa
standards.

All restrictions to content provided for in the Press Law should
berepealed.

National Security concerns must not be used to unduly restrict
media reporting.

The legal framework for broadcasting should be established
through the development of comprehensive, progressive
licensing and content regulation systems that are consistent with
international standards.

Resources should be allocated to expand access to the internet to
the general population.

Defamation laws should be reviewed to bring them into
conformity with international standards. In particular, the
discrepancy between the Press Law and the UNTAC Criminal
Law should be clarified.

Criminal Defamation should be abolished;

Non-monetary remedies should, wherever possible, be prioritised
over pecuniary avards.

A fixed ceiling for non-material harm for defamation should be
established, to be awarded in only the most serious of cases.

The judiciary should apply freedom of expression principles
when interpreting the UNTAC Criminal Law, or other future
Penal Codes.

Priority should be given to the adoption of a freedom of
information law

The Archives Law should berepealed or amended to bring it into
conformity with international standards.

A systematic programme of training and awareness raising
activities for public officials should be implemented immediately
to tackle the culture of secrecy.

Officials should not harass, threaten or otherwise interfere with
the media or journalists for exercising their right to freedom of
expression. Where such measures do take place, the authorities
should immediately act to counter them.
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Officials, public figures and the community should demonstrate
tolerance of criticism and the exercise of theright to freedom of
expression by journalists and the media.

Each media outlet should consider strengthening internal
processes and standards with a view to reinforcing good
journalistic practices and avoiding legal problems. Measures
could include establishing an internal complaints system,
strengthening editorial control and providing training in
journalism.

Members of the media should seek to become more engaged in
media law development by, for instance, trying to influence the
adoption and/or repeal of laws, as well as their interpretation by
the judiciary.

The media should call for the adoption of a more precise legal
framework for broadcasting, which is consistent with
international standards.

The media should call for the abolishment of criminal
defamation.

The media should develop their professionalism through training
and the adoption of and adherence to codes of ethics.

Public support for the adoption of a freedom of information act
should be built by raising the awareness of the importance of the
right to information through amore active media campaign;

The media should call for the repea of the Archives Law, or for
it to be amended to bring it into conformity with international
standards.

The media should develop and abide by professional codes of
ethics.

-#H2# $ # # %3
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Cambodia became a French protectorate in 1863 and was incorporated
into the Union of Indochina in 18872 Indochina fell to the Japanese
during World War |1, but France reclaimed it in 1945 as pat of the
newly conceived French Union. King Norodom Sihanouk, who became
the King in 1941 at the age of eighteen, was lobbied by nationalist
patieg to seek full independence, which was eventually granted in
1953.

After independence opposition groups continued to demand further
political and social reforms, with a developing communist party
comprised of many Cambodians who had been schooled in France” In
1955, Sihanouk gave up the throne to his father, but remained aprince,
the premier, leader of the dominant political movement, and, after 1960,
elected head of state.®> While Sihanouk tried to minimize the risk of
involvement in the Vietnam conflict, a new Communist group developed
under the leadership of Soloth Sar, more commonly known as Pol Pot.?
This group, which subsequently became the Communist Party of
Cambodia (the Khmer Rouge), commenced an armed struggle in 1968 in
an attempt to overthrow the Cambodian government.”

The internal situation was exacerbated by the violence in neighbouring
North and South Vietnam. In 1969, the United States began targeting
North Viethamese sanctuaries in Cambodia? Inevitably this resulted in
the destruction of villages and the killing of civilians in Cambodia,
which alienated many people and created considerable sympathy for the
Communists the number of Cambodian Communists increased from
about 3,000 in March 1970, to over 30,000 within a few years® In
August 1969, Lt. Gen. Lon Nol, the defence minister and supreme
commander of the army, became premier, with Sihanouk delegating
considerable power to him. On Mar. 18, 1970, while Sihanouk was in
Moscow seeking help against further North Viethamese incursions, Lon
Nol led aright-wing coup deposing Sihanouk as chief of state. Sihanouk
subsequently set up a government-in-exile in Beijing. Soon after the
coup, Cambodian troops began engaging Communist forces on

2 bid.

® Ibid.

*Ibid.

® | bid.

® bid.

" Ibid.

8 Hitchens, The Trials of Henry Kissinger, (Verso, 2001).

® http //www.encyclopedia.com/html/section/cambodia_history.asp
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Cambodian soil.®® On Oct. 9, 1970, the national assembly declared
Cambodia a republic and changed the country's name to the Khmer
Republic. The new Khmer Republic's government, however, did not
have total control over the land. The Khmer Rouge, led by Pol Pot, had
control over the northeast provinces and much of the rura areas and
engaged in guerrilla warfare with the Government forces™ Finally, in
April 1975 the Khmer Rouge took Phnom Penh and overthrew Lon Nol.
With massive relocations of the entire populace from urban to rural
areas and forced labour in agricultural communes, re-education camps,
destruction of all institutions and social structures, the next three and a
half years resulted in the deaths of hundreds of thousands of people
either by execution at the hands of the Khmer Rouge or from
malnutrition Historians are not certain of the number of deaths
suffered by the Cambodian people during the rule of the Khmer Rouge:
some conservative estimates have put the toll at about 1 million people,
while others claim it was much higher.

In January 1979, the Vietnamese invaded Cambodia and established a
Vietnamese-style peopl€e's republic headed by Heng Samrin. Fighting
between the newly installed “People’'s Republic of Kampuchea’ and
remaining pockets of Khmer Rouge forces in the west of the country
continued with Chinese support of the Khmer Rouge, until Vietnam
withdrew itsforces from Cambodiain 1989.

Finally, in 1990, the UN Security Council drew up a comprehensive
peace plan, and a cessefire was declared in June 1991 Under the
peace accord signed by the three rebel factions on October 23, 1991,
Sihanouk became chairman of the Supreme National Council, and the
United Nations Transitional Authority in Cambodia (UNTAC). *

The first multi-party elections were held for the National Assembly in
May of 1993 with the royalist party, Funcinpec, capturing a magjority of
the seats, and the CCP coming in second. In 1993, a new Cambodian
Constitution was drafted and enacted proclaiming Cambodia to be a
constitutional monarchy with Sihanouk as King; Prince Ranariddh, head
of Funcinpec, as first prime minister; and Hun Sen, head of the CPP, as
second prime minister. After the new National Assembly restored
Sihanouk to the throne on September 24, 1993, the UN forces withdrew.
In 1997, Hun Sen staged a coup d’état against Prime Minister Prince
Ranaridh.®® In July of 1998, Hun Sen’s CPP won the elections and
subsequently a coalition government was formed between CPP and
Funcinpec, with Hun Sen as Prime Minister and Ranariddh as president

1bid.

2 bid.

2 1bid.

B 1bid.

“1bid.

% hitp://www.un.org/ Depts/dpko/dpko/co_mission/untac.htm
18 http /iwvww.gandhara.com.au/cambodia_table.html
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of the National Assembly.Y In 2002, official results in Cambodia's first
multi-party local elections gave victory to the CPP in all but 23 out of
1,627 communes.® The July 2003 national elections resulted in another
victory for the CPP—but Hun Sen was unable to form a coalition
government until June 2004, when again Funcinpec partnered with the
CPP, effectively leaving the opposition party, the Sam Rainsy party, out
of daily governmental operations.

4. . $ 3 3,$3 ,#),

To have a more thorough understanding of Cambodia’s political and
social climate, one needs to understand the grinding poverty that affects
this country.

Poverty has been and till is endemic in Cambodia, and the vast majority
of the population ispoor. The Cambodia Daily reported recently that 78
per cent of the population (10.3 million Cambodians out of the total
population of 13.4 million) is estimated to live on less than USD 2 a
day, despite an average economic growth from 1994 to 2003 of 6.8 per
cent.” In the area of health, Cambodia lags behind all other countries in
the region in terms of child mortality (127 out of 1000), infant mortality
and maternal mortality rates.®

According to a 2003 report by the Asia Foundation, the mgjority of
Cambodians regard poverty as the biggest concern facing their
country.? Hunger is still a significant issue, with gpproximately 11 per
cent of that study’s respondents saying that they had not had enough to
eat in the past week 2

The most recent data analysis on poverty provided by the 2005 Asian
Development Bank Country Report on Cambodia shows some striking
statistics:*®

About 35-40 per cent of the population has expenditure levels below the
income poverty line, with 15-20 per cent living in extreme poverty.
Poverty in Cambodiais overwhemingly rural, at 40-45 per cent in rura
areas, reaching 70-80 per cent in some areas around the Tonle Sap
basin.

Y bid.
B |bid.
B Erik Wasson, “ As Neighboring Nations Grow, Cambodia Lags” , The Cambadian
Daily, March 18, 2005.
® Making Child Rights a Redlity, Training of Trainers Manual, CLEC and UNICEF
collaboration, March 2005.
2 52 per cent of survey respondents state poverty-related issues as Carbodia s greatest
problem: Democracy in Cambodia - 2003, A Survey of the Cambodian Electorate, Draft
g’hnom Penh: T he Asia Foundation, 2003).

Ibid.
3 http / www.adb.org/Documents/CSPs/C AM/2005/csp0100.asp
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Despite relatively robust growth over the past decade, official figures
indicate that the incidence of poverty has declined only modestly, from
39 per centin 1994 to 36 per centin 1999.

Key barriers to poverty reduction include:

the narrowness of the existing sources of growth, with few, if any,
backward linkages to the domestic economy;

the exclusion of the poor from the mainstream economy;

the poor quality of, and lack of accessto, social services;

unavailability of credit;

the lack of equitable access to land, forestry and fisheries resources; and
the exclusion of the poor (and particularly of minority groups and
women) from the decision-making that shapes their lives.*

In this context, poverty has a direct impact on the free flow of
information as many people can not afford the cost of a newspaper,
approximately 700 Riel (USD 0.17),” while vice versa, poor access to
information further undermines and disempowers poor people.
Moreover, the effectiveness of print material as a means of discourse
and education is limited due to the low literacy rate: according to the
UNDP, literacy is only around 69 per cent (UNDP 2003).%

4.4, #6 3 S5H#

Cambodian law and the legal system which exists today is a product of
the changing systems of governance over the years. In Cambodia, as in
many other countries, the Constitution is the supreme law of the land
and all other laws must not conflict with its principles® While current
law is a reflection of the legislation enacted by the National Assembly
and subsequently signed by the King? there are laws enacted under
previous political regimes which are still followed to the extent that no
new laws have replaced them and/or they have neither been repealed nor
amended. This is the status of laws enacted during the years of SOC
(State of Cambodia), PRK (People’'s Republic of Kampuchea), the
socialist governments in power between 1979 to gpproximately 1992,
and UNTAC periods®

For example, laws from 1991 until 1993, when the United Nations
Transitional Authority in Cambodia (UNTAC) supervised the

24 | bid.
% Edman, B., Trapped in the Past, Seeking Out a Future: A Study on the Carbodian
Media Sector (CITY, Sidaand ForumSyd, 2000), page 46.
| iteracy rate is defined as those between the ages of 15 and 24 who have at least
minimal reading and writing capecity. This does not necessarily mean that a“ literate”
individual has the capacity to read and comprehend a newspaper.
' The Condtitution and Government of Cambodia, Community L egal Education Center,
218999; see also Articles 131, 92, 123, Cambodian Constitution, 1993.

Ibid
2 |bid
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governance in the country, still remain in force. Two comprehensive
laws were drafted by the UN and adopted by the transitional government
which was known as the Supreme National Council.® These two laws
were the “Provisions relating to the Judiciay and Criminal Law and
Procedure Applicable in Cambodia During the Transitional Period”,
adopted September 10, 1992, and the “United Nations Electoral Law for
the Conduct of a Fair Election of a Constituent Assembly for
Cambodia’, adopted in August of 1992. While the Cambodian
government adopted a new election law in December of 1997, to date
there has not been an adoption of a new criminal/penal code or
procedure, although there is one in existence in draft form.

This is the by-product of the problem faced by the new government
following the 1993 elections, wherein it could not immediately enact all
required comprehensive and substantive laws. To remedy this problem,
Article 139 of the Constitution provides that previously enacted laws
remain in effect until new laws were enacted to replace them or unless
the old law was repealed by the National Assembly.*

3 # (7 6+

Modern Cambodia is not a country where there has been anatural nexus
between human rights and reality, notwithstanding the fact that
Cambodia is a predominantly Buddhist country® For a concise
understanding on the current status of human rights in Cambodia, one
has only to review the Report of the Special Representative of the UN
Secretary-Genera for Human Rights in Cambodia, Peter Leuprecht, who
conducted his eleventh mission to Cambodia in November of 2004. The
Special Representative has expressed serious concerns and reservations
regarding systematic human rights violations exacerbated by the
impunity that he describes as “a major obstacle to efforts to safeguard
and secure respect for human rights in Cambodia and to create
conditions for their full realization”.® During his meetings with the

D Ibid

% Article 139 of the Constitution provides that, “ Laws and standard documents in
Cambodia that safeguard State properties, rights, freedom, and legal private properties
and are in conformity with the national interests, shall continue to be effective until
adtered or abrogated by new texts, except those provisions that are contrary to the spirit
of this Constitution.”

® Many Buddhist writers describe a connection between human rights and Buddhist
teachings. “ Human rights are an extension of human nature.” Robert Traer, Buddhist
Affirmations of Human Rights, Journal of Buddhist Ethics,

http://jbe.gold ac.uk/1995 conf/traer.html; “ Human beings, like everything else, are part
of the relational process described in the doctrine of degpendent-origination; since no-
one exists independently we should look out for one another; looking out for one
another means respecting each other’s rights; examples of the rights we should respect
are security, liberty and life.” Damien Keown, Are There “ Human Rights’ in
Buddhism?, http //www.urbandharma.org/udharma/humanrights.htmi#45.

® Leuprecht, Peter, Report of the Special Representative of the Secretary-General for
Human Rightsin Cambodia, December 2004.
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Prime Minister and other governmental representatives, the Special
Representative inquired into the status of 178 cases of serious violations
of human rights which had been raised since 1994 by other Special

Representatives and the Cambodia Office of the High Commissioner for
Human Rights. Six months later, aresponse from the government is till
pending.®

The Special Representative’s report reflects a long period of systematic
rights abuses that do not appear t0 be dissipating with time. Leuprecht
states:

Cases that illustrate a consistent and continuing pattern of
impunity include the cases of the Secretary of State, Ho
Sok, who was murdered inside the compound of the
Ministry of the Interior in Phnom Penh on 7 July 1997, and
the death of a young man named Prak Sitha inside the same
Ministry on 16 January 2003, following beatings by a
known police officer. No one has been held to account for
these crimes. Nor has anyone been convicted for the eight
murders of journdlists and the many other violent attacks
against media representatives that have occurred over the
past decade, or for the murders of two trade union leaders
and the assaults on other labor union activists during 2004.
OHCHR/Cambodia has since 2000 documented the murder
of 43 persons in attacks on known political activists in
which a political motive is suspected. In a mgjority of these
cases no one has been convicted and imprisoned. In many
cases where suspects have been brought to tria, there are
concerns about the conduct of the investigations and
prosecutions, denial of minimum fair tria standards, and
guestions about the actual culpability of those convicted. In
others where, for example, only short or suspended
sentences have been handed down, the adequacy of the
punishment is in question. The past decade has also seen
many instances of harassment and violence against human
rights defenders who document and report on violations of
human rights.®

Regarding the fundamental freedoms of assembly and association, the
Special Representative stated continued “concern about restrictions on
freedom of assembly and association that have been routinely imposed
since the anti-Thai riots in January 2003, except during theformal one-
month campaign period for the National Assembly elections in 2003.”%
The Special Representative reports that he is avare of :

...over 30 cases of requests to hold peeaceful gatherings
being refused by the Municipality of Phnom Penh alone
over this period of time, often in an arbitrary manner, and

*1bid.
% Ibid.
% |euprecht, see note 33 on page 13.
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sometimes without any reasons given, in breach of the Law
on Demongtrations. The police allowed two of these
unauthorized gatherings to proceed. The others were either
prevented from forming or forcibly dispersed. Freedom of
assembly was a0 interfered with in other ways, such as
through the intimidation of demonstrators or those
providing venues for gatherings. There are worrying
indications that freedom of assembly, association and
movement are increasingly being restricted throughout
Cambodia.*

The Special Representative’s report questions the constitutionality of
some of the provisions of the Law on Demonstrations,® although, the
Cambodian Constitutional Council has since ruled that the 1991 Law on
Demonstrations is constitutional.*® Nonetheless, many of Leuprecht's
points are still of valid concern:

...the authorities have often breached provisions of the Law
(on Demonstrations) or applied it in a way that breaches
constitutionally protected rights. At times, the reasons that
have been invoked are not those permitted under the Law,
and at others there has been no objective evidence to justify
the cited reason... Restrictions have also been imposed
arbitrarily. A procession for peace conducted by 10 monks
was not authorized to proceed as a threat to public order and
security, nor was a demonstration against domestic violence
by victims of such violence.” However, a demonstration by
a pro-Government group, the Pagoda Children,
Intelligentsia and Student Association, which has been
linked to previous acts of violence, was authorized to
proceed ™

Reported constraints continue in the areas of freedom of expression,
ranging from an individua’s right to articulate findings, thoughts or
opinions, to the media’s ability to cover and report on the workings of
the government. This is true even for those who in theory should enjoy
additional rights, such as elected members of the National Assembly.
On February 3, 2005, in a closed session, the National Assembly voted
to lift the parliamentary immunity of opposition leader Sam Rainsy and
opposition party legislators Cheam Channy and Chea Poch. Under the
Cambodian Constitution, Article 88, the Assembly sessions shall be held
in public. However, Article 88 further states: “The Assembly shall meet

¥ Ibid.

% Ibid.

®Yun Samean, “Law Curtailing Public Demonstrations Upheld”, The Carrbodia
Daily, December 2, 2004.

“ Regarding the denial of the permit requested by women’s organizations and victims
of domestic violence, asubseguent press conference was held during which time
volunteers from awomen’s shelter who had been victims of abuse, gppeared before the
press with their mouths covered by handkerchiefs, upon which was written, “ We have
been silenced”. CLEC interview with Sandy Feinzig

4 Leuprecht, see note 33 on page 13, pp. 12-13
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in closed sessions at the request of the President or of at least one tenth
of its members, of the King or of the Prime Minister.” The fact that
Assembly sessions can be closed to the public during which time the
business of governance takes place without any degree of transparency
or accountability is a reality in today’s Cambodian government—even
when the business being discussed is the stripping of the parliamentary
immunity of three opposition party leaders, a serious step to take place
behind closed doors.

These events have been compounded by an increase in the number of
defamation suits filed in the past year primarily by politicians against
each other. An in-depth discussion of the Defamation Law is found
below. Most recently the use of defamation suits was a tool employed by
one politician against another (see references below regarding
defamation lawsuits filed by the Prime Minister and Funcinpec against
opposition party members). However, other members of the public are
currently joining the fray. “Three prominent business people with close
links to Prime Minister Hun Sen’sruling CPP have filed lawsuits against
opposition leader Sam Rainsy, aleging he defamed them with
accusations they bribed Prince Norodom Ranariddh so Funcinpec would
form a coalition government with CPP.”® The plaintiffs include Chin
Sopheap, owner of Phegpimex, Ly Yong Phat, owner of Hero-King Co
as well as a casino in Koh Kong province, and Ung Bun Hau, chairman
of the road concession company AZ Investment Co Ltd.*

These cases arerelated to comments made by Sam Rainsy in August of
2004.% However, several actions have been filed against the opposition
leader who gppears to be connected

Sam Rainsy first accused Prince Ranariddh of taking a bribe to form a
coalition government in aradio interview on July 12, 2004, less than two
weeks after the CPP-Funcinpec agreement was announced. Rainsy has
been the subject of several other defamation lawsuits, including another
launched by Funcinpec relating to the opposition leader’s accusations of
bribe-taking by the prince. Hun Sen is also suing the opposition leader
ove allegations related to the assassination of union leader Chea
Vichea®

Finally, regarding the status of freedom of association and assembly as
guaranteed by Article 20 of the UDHR,” (see below for an in-depth
discussion of the Government’s repression of demonstrations since

“2 Prak Chan Thul, “ Businesssmen Sue Sam Rainsy for Slander”, The Cambodia Daily,
March 17, 2005.

* | bid.

“bid.

5 bid.

*bid.

“TUDHR, Article 20 provides that: (1) Everyone has the right to freedom of peaceful
assembly and association. (2) No one may be compelled to belong to an association.
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January, 2003), which is intrinsically linked with Article 19 protections,
the period of 2003-2005 has been notable for a marked increase in
prohibitions on public demonstrations or assemblies of any kind, in any
venue.

8# T# ., #, 649 6 + ((: +
In arecent development, the supreme patriarch, Tep Vong, of
the Mohanikaya Buddhist sect, ordered chief monks across the
country and authorities at all levels to prevent NGOs,
paticulaly the Cambodian Center for Human Rights, from
using pagodas to hold public meetings. NGOs have used
pagados to disseminate their political views, stated Tep Vong,
who has been a long time supporter of the ruling party, CPP.
Tep Vong clams that this has resulted in “tension, violence,
irregularities among people who have other political
tendencies...they use insulting words to each other all the
time", the religious leader said. However, CCHR's Voice of
Democracy radio station's director, Pa Nguon Teang, differed
with this assessment, stating that "...this order is a violation of
the Constitution because the Constitution allows citizens to
have rights towards politics." Pa Nguon Teang also said that
Tep Vong's order was biased towards the Prime Minister Hun
Sen &s it reinforced the premier's recent scathing criticism of
CCHR holding public forums in pagodas. Hun Sen lashed out
in February at an unnamed NGO for using Buddhist pagodas to
host forums that he claimed were political and defamatory.
Hun Sen also warned monks to stay away from politics.*

“ Cambodian Human Rights Action Committee, Crackdown on Gatherings and
Demonstrations by Phnom Penh Authorities Since January 2003, November 2004

“ Yun Samean, “Top Monk Bans NGO Meetings in Pagodas’, The Cambadia Daily,
Phnom Penh, February 17, 2005.
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Article 19 of the Universal Dedaration on Human Rights (UDHR)
guarantees theright to freedom of expression in the following terms:

Everyone has the right to freedom of opinion and
expression; this right includes the right to hold opinions
without interference and to seek, receive and impart
information and ideas through any media and regardless of
frontiers.”

The UDHR, as a UN General Assembly resolution, is not directly
binding on States. However, certain provisions of the UDHR, including
Article 19, are widely regarded as having acquired legal force as
customary international law since its adoption in 1948 and therefore
binding on States.™

The International Covenant on Civil and Political Rights (ICCPR),*
which Cambodia has ratified, imposes formal legal obligations on State
parties to respect its provisions and elaborates on many of the rights
included in the UDHR. Article 19 of the ICCPR guarantees the right to
freedom of expression in terms very similar to those found at Article 19
of the UDHR:

1. Everyone shall have the right to freedom of opinion.

2. Everyone shall have the right to freedom of expression;
this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers,
either oraly, in writing or in print, in the form of art or
through any other media of his choice.

Freedom of expression is also protected in all three regional human
rights instruments: at Article 10 of the European Convention on Human
Rights,® Article 13 of the American Convention on Human Rights* and

% UN General Assembly Resolution 217A(111), adopted 10 December 1948.

%! Seg, for example, Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit Court of
Appeals, 2™ Circuit).

2UN General Assembly Resolution 2200A(XX ), adopted 16 Decerber 1966, in force
23 March 1976.

%8 Adopted 4 November 1950, in force 3 September 1953.

% Adopted 22 November 1969, in force 18 July 1978.
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Article 9 of the African Charter on Human and Peoples’ Rights.® The
right to freedom of expression enjoys aprominent status in each of these
regional conventions. Judgments and decisions issued by courts under
regional mechanisms offer an authoritative interpretation of freedom of
expression principles in various contexts.

The right to freedom of expression enjoys a prominent status in each of
these regional conventions and, athough not directly binding on
Cambodia, the judgments and decisions issued by courts under these
regional mechanisms provide authoritative evidence of the gopropriate
interpretation of the right to freedom of expression as guaranteed by the
UDHR as well as by the Cambodian Constitution.

Freedom of expression is akey human right, in particular because of its
fundamental role in underpinning democracy. At its very first session in
1946, the UN General Assembly adopted Resolution 59(1), which states:
“Freedom of information is a fundamental human right and...the touch-
stone of all the freedoms to which the United Nations is consecrated.”®
As the UN Human Rights Committee has said: “Theright to freedom of
expression is of paramount importance in any democratic society.” >

L. OH () * %+t -##

The guarantee of freedom of expression gpplies with particular force to
the media, including the broadcast media and public sevice
broadcasters. The European Court of Human Rights has consistently
emphasised the “pre-eminent role of the press in a State governed by the
rule of law”.%® It has further stated:

Freedom of the press afords the public one of the best means of
discovering and forming an opinion of the ideas and attitudes of their
political leaders. In particular, it gives politicians the opportunity to
reflect and comment on the preoccupations of public opinion; it thus
enables everyone to participate in the free political debate which is at the
very core of the concept of ademocratic society.™

As the UN Human Rights Committee has stressed, a free media are
essential in the political process:

[T]he free communication of information and ideas about
public and political issues between citizens, candidates and

® Adopted 26 June 1981, in force 21 October 1986

% 14 December 1946.

5 Tae-Hoon Park v. Republic of Korea, 20 October 1998, Communication No.
628/1995, para. 10.3.

*® Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, para. 63.

® Cagtellsv. Spain, 24 April 1992, Application No. 11798/85, para. 43.
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elected representatives is essential. Thisimplies a free press
and other media able to comment on public issues without
censorship or restraint and to inform public opinion.®

The Inter-American Court of Human Rights has stated: “It
is the mass media that make the exercise of freedom of
expression a reality.”® Media as a whole merit special
protection, in part because of their role in making public
information and ideas on matters of public interest. Not only
does [the press] have the task of imparting such information
and ideas: the public also has a right to receive them. Were
it otherwise, the press would be unable to play its vital role
of “public watchdog’

It may be noted that the obligation to respect freedom of expression lies
with States, not with the media per se. However, this obligation goplies
to publicly-funded broadcasters. These broadcasters are linked to the
State and because of this they are directly bound by international
guarantees of human rights. Publicly-funded broadcasters are in a
specia position to satisfy the public’s right to know and to guarantee
pluralism and access. It is particularly important that they promote these
rights.

4, F%3+

Article 2 of the ICCPR places an obligation on States to “adopt such
legislative or other measures as may be necessxy to give effect to the
rights recognised by the Covenant”. This means that States are not only
required to refrain from interfering with rights but also to take positive
steps to ensure that rights, including freedom of expression, ae
respected. In effect, governments are under an obligation to create an
environment in which a diverse and independent media can flourish,
thereby satisfying the public’s right to know.

An important agpect of States’ positive obligations to promote freedom
of expression and of the media is the need to promote pluralism within
and to ensure equal access for al to the media. As the European Court of
Human Rights has stated: “[Imparting] information and ideas of general
interest...cannot be successfully accomplished unless it is grounded in
the principle of pluralism.”® The Inter-American Court has held that
freedom of expression requires that “the communication media are

% UN Human Rights Committee General Comment 25, issued 12 July 1996.

& Compulsory Membership in an Association Prescribed by Law for the Practice of
Journalism, Advisory Opinion OC-5/85 of 13 November 1985, Series A, No. 5, para.
34.

% Thorgeirson v. Iceland, see note 58 on page 18, para. 63.

& Informationsverein Lentia and Othersv. Austria, 24 November 1993, Application
Nos. 13914/88 and 15041/89, para. 38.
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potentially open to all without discrimination or, more precisely, that
there be no individuals or groups that are excluded from access to such
media’.*

The UN Human Rights Committee has stressed the importance of a
pluralistic media in nation-building processes, holding that attempts to
straight-jacket the media to advance “national unity” violate freedom of
expression.

The legitimate objective of safeguarding and indeed strengthening
national unity under difficult political circumstances cannot be achieved
by attempting to muzzle advocacy of multi-party democratic tenets and
human rights.®

The obligation to promote pluralism also implies that there should be no
legal restrictions on who may practice journalism,® and that licensing or
registration systems for individual journalists are incompatible with the
right to freedom of expression. In a Joint Declaration issued in
December 2003, the UN Special Rapporteur on Freedom of Opinion and
Expression, the OSCE Representative on Freedom of the Media and the
OAS Specia Rapporteur on Freedom of Expression stated:

Individual journalists should not be required to be licensed
or to register. Accreditation schemes for journdists are
appropriate only where necessary to provide them with
privileged access to certain places and/or events; such
schemes should be overseen by an independent body and
accreditation decisions should be taken pursuant to a fair
and ftransparent process, based on clear and non
discriminatory criteria published in advance.®

. 7 3% #H% S % $+ 6

The advancement of pluralism in the media is also an important
rationale for public service broadcasting. A number of international
instruments stress the importance of public service broadcasters and
their contribution to promoting diversity and pluralism.® ARTICLE 19

% Compulsory Membership in an Association Prescribed by Law for the Practice of
Journalism, Advisory Opinion OC-5/85 of 13 November 1985, Series A, No.5, para. 34.
® Mukong v. Cameroon, 21 duly 1994, Communication No. 458/1991, para. 9.7.

® Compulsory Membership, see note 64 above, para. 15.

¥ Jint Declaration by the UN Special Rapporteur on Freedom of Opinion and
Expression, the OSCE Representative on Freedom of the Media and the OAS Special
Rapporteur on Freedom of Expression, 18 December 2003, online at:

http ://www.unhchr.ch/huricane/huricane.nsf/iview01/93442A ABD81C5C84C1256E000
056B89C20pendocument

® See, for example, the Declaration of Alma Ata, 9 October 1992 (endorsed by the
General Conference of UNESCO at its 28th session in 1995) and the Protocol on the
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has adopted a set of principles on broadcast regulation, Access to the
Airwaves: Principles on Freedom of Expression and Broadcasting,
which sets out standards in this area based on international and
comparative law® In addition, the Committee of Ministers of the
Council of Europe has adopted a Reconmendation on the Guarantee of
the Independence of Public Service Broadcasting.® A key aspect of the
international standards relating to public broadcasting is that State
broadcasters should be transformed into independent Joublic srvice
broadcasters with a mandate to serve the public interest.”* The Council
of Europe Recommendation stresses the need for public broadcasters to
be fully independent of government and commercia interests, stating
that the “legal framework governing public service broadcasting
organisations should clearly stipulate their editorial independence and
institutional autonomy” in al key areas, including “the editing and
presentation of news and current affairs programmes”.”” Members of the
supervisory bodies of publicly-funded broadcasters should be appointed
in an open and pluraistic manner and the rules governing the
supervisory bodies should be defined so as to ensure they are not at risk
of political or other interference.”

Furthermore, the public service remit of these broadcasters must be
clearly set outin law and must include the following requirements:

provide quality, independent programming which contributes to a
plurality of opinions and an informed public;

provide comprehensive news and current affairs programming which is
impartial, accurate and balanced,;

provide awide range of broadcast material which strikes abaance
between programming of wide appeal and specialised programmes that
serve the needs of different audiences;

be universally accessible and serve all the people and regions of the
country, including minority groups;

provide educational programmes and programmes directed towards
children; and

promote local programme production, including minimum quotas for
original productions and material produced by independent producers.™

Finally, the funding of public service broadcasters must be “based on the
principle that member States undertske to maintain and, where

system of public broadcasting in the Member States, Annexed to the Treaty of
Amsterdam, Official Joumal C 340, 10 November 1997.

% ARTICLE 19, Accessto the Airwaves, (London: March 2002).

™ CoE Recommendation No. R (96) 10 on the Guarantee of the Independence of Public
Service Broadcasting, adopted 11 September 1996.

" ARTICLE 19, Accessto the Airwaves, see note 69 ebove, Principle 34. See also the
Declaration of Sofia, adopted under the auspices of UNESCO by the European Seminar
on Promoting Independent and Pluralistic Media (with special focuson Central and
Eastern Europe), 13 September 1997, which states: “ State-owned broadcasting and
news agencies should be, as a matter of priority, reformed and granted status of
joumnalistic and editorial independence as open public service institutions.”

"2 CoE Recommendation No. R (96) 10, see note 70 above, Guideline I.

3 |bid., Guideline I1.

" See ARTICLE 19, Accessto the Airwaves, see note 69 above.
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necessary, establish an gppropriate, secure and trangparent funding
framework which guarantees public service broadcasting organisations
the means necessary to accomplish their missions’.” Significantly, the
Council of Europe Recommendation stresses that “the decision-making
power of authorities external to the public service broadcasting
organisation in question regarding its funding should not be used to
exert, directly or indirectly, any influence ove the editorial

independence and institutional autonomy of the organisation” .

L wH # M (H# #+

In order to protect the right to freedom of expression, it is imperative
that the media be permitted to operate independently from government
control. This ensures the media's role as public watchdog and that the
public has access to a wide range of opinions, egpecialy on matters of
public interest.

Under international law, it is well established that bodies with regulatory
or administrative powers over both public and private broadcasters
should be independent and protected from political interference. In the
Joint Declaration noted above, the UN, OSCE and OAS specia
mandates protecting freedom of expression state:

All public authorities that exercise formal regulatory powers over the
media should be protected against interf erence, particularly of a political
or economic nature, including by an gppointment process for members
that is transparent, allows for public input and is not controlled by any
particular political party.”

Regional bodies, including the Council of Europe and the African
Commission on Human and Peoples’ Rights, have also made it clear that
the independence of regulatory authorities is fundamentally important.
The latter recently adopted a Declaration of Principles on Freedom of
Expression in Africa, which states:

Any public authority that exercises powers in the areas of
broadcast or telecommunications regulation should be
independent and adequately protected against interference,
particularly of apolitical or economic natu re.®

The Committee of Ministers of the Council of Europe has adopted a
Recommendation on the Independence and Functions of Regulatory

™ CoE Recommendation No. R (96) 10, see note 70 on page 21, Principle V.
76 .
Ibid.
" Jint Declaration, see note 67 on page 20.
™ Adopted by the African Commission on Human and Peoples’ Rights at its 32nd
Session, 17-23 October 2002.
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Authorities for the Broadcasting Sector, which states in a preliminary
paragraph:

[T]o guarantee the existence of a wide range of independent
and autoromous media in the  broadcasting
sector...specially  appointed  independent  regulatory
authorities for the broadcesting sector, with expert
knowledge in the area, have an important role to play within
the framework of the law.”

The Recommendation goes on to note that member States should set up
independent regulatory authorities. Its guidelines provide that member
States should devise a legislative framework to ensure the unimpeded
functioning of regulatory authorities and which clearly affirms and
protects their independence® The Recommendation further provides
that this framework should guarantee that members of regulatory bodies
are gppointed in ademocratic and transparent manner &

[T]lo guaantee the existence of a wide range of independent and
autonomous media in the broadcasting sector...pecially appointed
independent regulatory authorities for the broadcasting sector, with
expert knowledge in the area, have an important role to play within the
framework of the law.®

L= #H0B,  + O4i# ( )*%W+

The right to freedom of expression is not absolute: both international
law and most national constitutions recognise that it may be restricted.
However, any limitations must remain within strictly defined
parameters. Article 19(3) of the ICCPR lays down the conditions that
any restriction on freedom of expression must meet:

The exercise of the rights provided for in paragrgph 2 of this article
carries with it special duties and responsibilities. It may therefore be
subject to certain restrictions, but these shall only be such as ae
provided by law and are necessary:

(a For respect of therights or reputations of others;

(b For the protection of national security or of public order (ordre
public), or of public health or morals.

™ Recommendation No. R(2000) 23, adopted 20 December 2000.
¥ bid., Guideline 1.

& |bid., Guideline 5.

8 Recommendation No. R(2000) 23, see note 79 above.
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A similar formulation can be found in the European, American and
African regional human rights treaties. These have been interpreted as
requiring restrictions to meet a strict three-part test® International
jurisprudence makes it clear that this test presents ahigh standard which
any interference must overcome. The European Court of Human Rights
has stated:

Freedom of expression...is subject to a number of
exceptions which, however, must be narrowly interpreted
and the necessity for any restrictions must be convincingly
established®

First, the interference must be provided for by law. This requirement
will be fulfilled only where the law is accessible and “formulated with
sufficient precision to enable the citizen to regulate his conduct”.®
Second, the interference must pursue a legitimate aim. The list of aims
in Article 19(3) of the | CCPR is exclusive in the sense that no other aims
are considered to be legitimate as grounds for restricting freedom of
expression. Third, the restriction must be necessay to secure one of
those aims. The word “necessary” means that there must be a “pressing
social need” for the restriction. The reasons given by the State to justify
therestriction must be “relevant and sufficient” and the restriction must
be proportionate to the aim pursued.86

4 + .7, (

The current Constitution of the Kingdom of Cambodia has been in place
since 1993. It was adopted by a Constitutional Assembly at the end of
the UNTAC period, in accordance with the Paris Peace Agreement of 23
October 1991. It establishes the Kingdom of Cambodia as a
constitutional monarchy to be governed according to the principles of
“liberal democracy and pluralism.”®

Chapter 111 of the Constitution (Articles 31 — 50), titled “Rights and
Duties of Khmer Citizens” include broad-ranging protections of human
rights, including a number of provisions that relate to freedom of
expression and of the press.

& See, Mukong v. Cameroon, 21 July 1994, Communication No. 458/1991, para. 9.7
(UN Human Rights Committee).

® See, for example, Thorgeirson v. Iceland, see note 58 on page 18, para. 63.

% The Sunday Timesv. United Kingdom, 26 April 1979, Application No. 6538/74, para.
49 (European Court of Human Rights).

® Lingensv. Augtria, 8 July 1986, Application No. 9815/82, paras. 39-40 (European
Court of Human Rights).

8 Constitution of the Kingdom of Cambodia, article 1.
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provides that:
-H #

The Kingdom of Cambodia shall recognize and respect
human rights as stipulated in the United Nations Charter,
The Universal Declaration of Human Rights, the covenants
and conventions related to human rights, women’s rights
and children’srights.

This provision requires the State, in al its manifestations, to respect all
of the major UN human rights instruments that were in effect at the time
the Constitution was adopted ® Arguably it also applies to any new
instruments that have been adopted since 1993 or that may be adopted in
the future. The importance of this provision needs to be emphasized as it
binds al organs of the State to comply with the most important
international human rights conventions.

Article 31 of the Constitution requires the State to comply with the
International Covenant on Civil and Political Rights (ICCPR) in its
entirety. As noted above, Article 19 of the ICCPR states that "Everyone
has the right to the freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and
regardless of frontiers.” Additionally, under Article 31 of the Cambodian
Constitution, Article 19 of the UNDHR, which provides that everyone
has the right to freedom of opinion and expression and that this right
includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and
regardless of frontiers is also incorporated into Cambodian law.

Article 41 of the Constitution also guarantees that “Khmer citizens shall
have freedom of expression, press, publication and assembly” . Although
theright to freedom of expression and the press guaranteed by Article 41
is expressly limited because the Article continues: “No one shall
exercise thisright to infringe upon therights of others, to effect the good
traditions of society, to violate public law and order or national
security”.

8 Specifically, the ICCPR entered in force in 1976; Cambodia signed it in 1980 and
acceded to it in 1992 with two reservations; the International Covenant on Economic,
Social and Cultural Rights entered into force in 1976 and Cambodia signed it in 1980,
acceding to it in 1992 with two reservations; CEDAW entered into force in 1981;
Cambodia signed in 1980 and acceded to it in 1992; the Convention on Prevention of
the Crime of Genocide entered into force in 1951 and Cambodia acceded to it in 1950;
the International Convention on the Elimination of all Forms of Racial Discrimination
entered into force in 1969, Cambodia signed it in 1966 and ratified it in 1983; the
Convention against Torture entered into force in 1987 and Cambodia acceded to it in
1992, the International Convention on Suppression/Punishment of the Crime of
Apartheid entered into force in 1976, Cambodia acceded to it with three reservations in
1981, the Convention on the Rights of the Child entered into force in 1990 and
Cambodiaacceded to it in 1992.
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The limitations contained in Article 41 are often invoked as a basis for
restricting the freedoms of expression, publication, press and assembly.
For example, in May 2003, a coalition of women's organizationsyNGOs
which had been consulted by the Ministry of Women's Affairs on the
draft law prohibiting violence against women proposed to undertake a
peaceful demonstration before the National Assembly in support of the
draft law. The women's coalition followed the domestic Law on
Demonstration by filing a notice/application for such a demonstration
with the municipal government in a timely fashion. According to a press
release issued by CAMBOW, Cambodia Committee for Women, on
May 13, the office of the Governor of Phnom Penh sent a letter to the
Ministry of Interior refusing to authorize CAMBOW'’s reguest to gather
peacefully at the National Assembly because ‘it will aff ect security and
public order in Phnom Penh’. On May 21, the Ministry of Interior sent a
letter to the governor of Phnom Penh agreeing with the comments from
the office of the governor of Phnom Penh ®

"6$) " * "6 " $) .11 Z-

® CAMBOW, Cambodia Committee of Women, media statement issued on May 23,
2003.
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According to figures issued by the Government, mass media nationwide
comprise avast array of print publications, television and radio stations.
At first glance, the official figures suggest that readers in Cambodia are
spoilt for choice, having access to thirteen daily newspapers, ninety
weeklies and seventy-three fortnightly newspapers—as well as nine
television stations and seventeen radio stations.”

In reality, however, most are produced only when their proprietors have
a paticula message to promote. In the two-month period from
September to October 2003, the actual number of newspaper titles
published each week ranged from eighteen to tvventy-three.gl Even this
number appears generous to cater for a population of gpproximately 13.4
million® but among these, the quality varies markedly. Mr Lor
Chandara, associate editor of the English-language paper, The Cambodia
Daily, noted that while “the sheer quantity of papers on today’'s
newsstands is proof of a free and healthy press..few papers practice
good journalism.” *

There does gppear to be an expansion of news reporting from provinces
outside of the Phnom Penh municipality:

In a welcome measure that promises to aid the development
of the independent press, Cambodias first newspaper
devoted to covering news outside of the capital was
launched in June. The 16-page Cambodian-language Somne
Thmey (New Writing) hit newsstands on 21 June [2004]
and reports exclusively on the four major provinces of
Shanoukville, Battambang, Siem Reap and Kampong
Cham. According to Dutch publisher Sebastien Drans,
1,000 copies are distributed in each of the provinces which
were chosen because they have the highest number of
potential readers and advertisers.

While over 200 newspaper titles are registered with the
government, only a few are printed regularly and al are
published in Phnom Penh with few copies being distributed

% As well as 2 daily bulletins, 4 weekly bulletins, 24 monthly bulletins and 59
magazines: See TheMirror, A weekly overview of Khmer-language print media in the
Kingdom of Cambodia, published by Open Forum of Cambodia, Volume 7, No. 339.
* The Mirror, A weekly overview of the Khmer-language print media in the Kingdom
of Cambodia, published by Open Forum of Cambodia, Volume 7, No 339.

% http//worldfacts.us/Cambodia htm, July 2004 statistics.

% Chandara, L., Madia in Cambodia’ s Emerging Democracy, SEA Media (DATE) at
http:/Awvww.sea.org.au.
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outside the capital. Somne Thmey will focus on stories
about local businesses, devel opment, grass-roots democracy
and decentralization. As most people in the countryside
rarely gain access to newspapers, the new publication will
help to expand the distribution of news and information.*

On television screens, residents of Phnom Penh can tune in to seven
free-to-air television stations, two foreign stations (French and
Vietnamese), and for a fee, three international cable networks, each of
which offers a multitude of channelsin English, Thai, Chinese, Filipino,
Japanese, Korean, Indonesian, Hindi, German, ltalian and Spanish.gE
Beyond the capital, there is a much smaller selection of free-to-air
stations—TVK, CTN, Bayon TV and in some provinces, TV5, while
there are thirty-one relay and cable networks that reach eighteen of the
remaining twenty-three provinces and municipalities.®

For radio, the Ministry of Information reports that the General
Department of RNK (Radio National of Kampuches) is delegated with
regponsibility to broadcast daily information on AM, FM and SW
frequencies, in both national and international languages.”” Among the
seventeen radio stations, only one AM network, run by the government,
transmits nationwide; this is 100 AM and is known as the RNK station.®
The government operates the largest station, with the second largest
being the FUNCIPEC-affiliated, Ta Prom. In addition to the party-
supported broadcasters, there are two alternative sources of information,
both of which have a smaller range: Sambok Khmum (Radio Beehive)
and WMC, the Women’s Media Center, an NGO promoting the training
of women journalists and the promotion of women'’s issues. Although
the listeners have not been surveyed, and these stations are more of ten
subject to government harassment, Sambok Khmum is said to have a
large audience.® In general, radio reaches afair percentage of the rural
population; even in poor villages, there will often be at least one resident
with a battery-operated radio set.

The Internet has also begun to play arolein providing information about
the government to civil society. The Royal Government of Cambodia

% Southeast Asian Press Alliance, www.seapabkk.org/alerts/2005/02/20050204.html,
February 24, 2005

% Significant Achievements Made by the Roya Govemment of Cambodia (30
November, 1998 - 2002), Office of the Council of Ministers, Phnom Penh, March 2003,
Section 2, part 1-4.

% Ibid.

9 http 7/www. moi-coci.gov. kh/info/morg.htm

% CLEC Inquiry directed to Mr Thieng Vandarong, Deputy Director General of
Ministry of Information, 17 November 2003.

® According to Clandestine Radio Watch 097 (see http:
www.schoechi.de/crw/crw097.html) “ ...Between 25 and 27 per cent of the people listen
to this station...Sambok Khmum radio station tends to carry news about the suffering,
famine and poverty of the Cambodian people who are workers and victims of
oppression of factory owners, and so on. In particular, it tends to carry news with
insinuation aimed at the government...”
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operates a comprehensive website, with most of the larger ministries
posting information about their policies, accomplishments and relevant
contact information.® However, as described above, access to the
internet is still limited outside of the capital and major towns. In addition
to the geographic limitations there are also economic obstacles: for
example, the cost of using an internet café is relatively expensive in a
country where the average per capita income is USD 296 per year.”™
Additionally, many Cambodians lack education beyond basic levels,
further impeding the use of the Internet as a medium for the broad
dissemination of information. Finally, there is alanguage issue because
much of the Internet requires knowledge of English. Even though there
are a growing number of websites in Khmer, there is still no Khmer-
language operating system, requiring users to have at least a basic
knowledge of English.

According to its website, the Ministry of Information is responsible for
providing information to the public via all media It achieves this
through government-operated services, i.e. Television of Kampuchea
(TVK), as mentioned above, Radio National of Kampuchea (RNK) and
its news service, Agence Kampuchea Press (AKP). AKP's stated role is
to gather information inside and outside Cambodia and to disseminate it
through national and international news agencies. In practice, it is
difficult to gauge whether AKP provides information to newspapers
because Khmer-language newspepers tend not to cite their sources.
There is no independent news agency service. It is therefore necessary
for each media outlet to gather information using its own, limited
resources. Discussions aout making these government bodies
independent of government and impartial have been aoot for several
years.”?

> 1"1 . " $7- 7 -27-

1® Wty / www.cambodia.gov.kh.
10 hitp J vww.stud entsoftheworld. info/infopaysirank/PNBH2html
1% Edman, see note 25 on page 11.
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All of Cambodia’s newspapers are produced in the capita™ and the
readership isprimarily based there™ Every Khmer-language newspaper
published in Cambodia in 2003 was &filiated with apolitical party.’®
When asked if he could identify a neutral publication or media outlet,
the Director of the Department of Media and Communication, Mr Phan
Sophegp said it was not possible because “one has to take aposition in
Cambodia.”*® This may be attributed to the fact that the vast majority of
newspapers are funded by private individuals and organisations, rather
than sales and advertising. In October 2003, The Mirror showed that, of
al the newspapers published in that month, only 66 per cent carried any
advertising at all. Of these, the top two newspapers carried over 50 per
cent of that month’s total newspaper advertising.””” Accordingly, it
appeas that the vast majority of newspapers are financed by other,
undisclosed sources whose influence on content is impossible to
measure.

A diversity of views is represented in the print media in o far as there
are numerous newspgpers each representing a particular view in the
marketplace, although consequently there is a lack of independent
reporting.*® The two leading newspapers are Raksmei Kampuchea and
Koh Santepheap. These two papers ae reputedly growing more
balanced in their coverage of the news and sometimes carry stories that
are citical of the government despite their ties to them. Although
purported to have ties to the CPP, Rasmei Kampuchea iswidely believed
to offer the most balanced per spective available on local matters.

However, there still remains little in the way of balanced of reporting. A
Swedish media sector study conducted in 2000 found that:

The most common practice in Cambodia newspaper
publishing is for a single individua to finance the
production of a newspaper, often & a vehicle for
his...political views and/or a means to curry favor with one

13 Jarvis, H. and P. Arfanis, Publishing in Cambodia, Preliminary Edition (Revised)
(Phnom Penh: Publishing In Cambodia Project, 2002), 4-7.

1% CLEC Interview with Pen Samithy, editor of Rasmei Kampuchea, 19 September
2003.

"% hitp/ Avww.cpj.org/attack03/asiad3/cambodia.html.

%8 CLEC Interview with Phan Sopheap, Director, Department of Media and
Communication, 27 August 2003.

17 Rasmei Kampuchea and Koh Santepheap. The Mirror, Volume 7, No. 338, 339

1% pro-government papers include: Raksmei Kampuchea (Light of Cambodia), Rasmei
Angkor (L ight of Angkor), Koh Santepheap (Island of Peace), Chakraval (Universe),
Areyetoa (Civilization), Kampuchea Tngai Nih (Cambodia Today). Opposition papers
include the pro-Sam Rainsy MoneasakarKhmer (Khmer Conscience) and Samleng
Yuvechun (Voice of Khmer Y outh) and favouring Funcinpec are Khmer Amutha
(Invincible Khmer), Khmer Torson (Khmer Resistance), Cheat Khmer (Khmer Nation)
and Tngai Trong (Noon). The pro-Funcinpec paper, Angkor Thom, closed shop
following the July 2003 elections.
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or other political current. Few restrict political comment and
bias to explicitly labeled editorials, but rather this permeates
much of the papers’ content.'®

The gradual shift of Raksmei Kampuchea and Koh Santepheap towards
unbiased, reporting suggests that the situation may be improving.
However, the industry is still young. Often it appears that economics,
rather than journalistic inquiry or professionalism, drives content. Mr
Om Chandara, president of the League for Cambodian Journalists, has
stated on the record that journalists willingly accept “petrol money”
from their sources or political parties because they are poorly paid and
cannot survive on their wage alone.™® The abovereferenced Swedish
report also described entrenched bribery and blackmail as a mechanism
for determining what is and what is not published.™ One foreign
journalist based in Phnom Penh explained the shaping of Cambodia
newspaper content thisway:

Here's how Cambodian newspapers work: either a
businessman or politician will ring the newspaper and say,
here's $30 — write afavorabl e story about me; or ajournalist
will approach a businessman or politician with an
unfavorable story and he'll give them $30 not to publish it.
They only get paid $30 or $40 a month. Like everything in
Cambodia, it's undermined by the lack of a living wage.™

Newspaper distribution remains very low in Cambodia, with only 9 per
cent of the population reading papers regularly ™ While small numbers
of most of the newspapes reach the large population centres of
Battambang, Sihanoukville, Siem Reap, Kompong Cham and Kandal,
only afew reach the remainder of the country.™ The country’s biggest-
selling Khmer-language newspaper, Rasmei Kampuchea, distributes
about 7 per cent of its daily run of 15,000-20,000 within Phnom Penh;
only 4,500-6,000 copies are read in the provinces, home to
approximately 82 per cent of Cambodia's population.*® The major
papers contract distributors or operate hire taxis to take papers to the
provinces. Poor roads and wet weather frequently delay delivery. For
this reason, newspapers are dated one day in advance o that they are not
“outdated” when they reach rural communities.

1® Jarvis, H and P Arfanis, see note 103 on page 30, section 4-5.

0 sputheast Asian Press Association, “Cambodian Journalists Vowed to Fight Against
Abuses of Their Rights”, 24 January 24, 2002, at:
http:/vww.seapabkk.org/news/cambodia/’20020124.html.

™ Edman, see note 25 onpage 11, p.18.

2 CLEC interview with Mr. Robert Carmichael, 29 August 2003.

1 Democracy in Cambodia - 2003, A Survey of the Cambodian Electorate, Draft
(Phnom Penh: The Asia Foundation, 2003).

™ Jarvis, H and P Arfanis, see note 103 on page 30. section 4-11.

5 1t is interesting to note that in the July 2003 election, the CPP Government lost its
footing only in Phnom Penh, where newspgper consumption is highest.
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Newspaper circulation fluctuates dramatically according to the events of
the day; in particular, reports of violent incidents can cause massive
sales incresmses™ In the past, both Rasmel Kampuchea and Koh
Santepheap have competed for increased sales by publishing gruesome
pictures and scandalous covers. (See samples of photogrgphs attached at
the end of this document.)

An additional consideration is that only 30 per cent of all papers sold are
purchased outside of Phnom Penh. llliteracy and poverty pose the
greatest fundamental hurdles to increasing newspaper consumption in
rural areas™ Undeveloped distribution mechanisms and small markets
are secondary factors. Journalists also acknowledge that, due to their
limited resources, they largely fail to cater to the specific needs of rural
populations.*®

Putting the sales figures of newspapers in perspective, if every copy of
the country’s best-selling newspgper Rasmei Kampuchea that was
published on an average day is read by 10 people—this is quite possible,
as newspapers are often rented out by time in coffee shops during the
day—it will have only reached 200,000 people, or just 0.65 per cent of
the 13.4 million population.

A, #3H< +

According to recent studies by The Asia Foundation, television has
aurpassed radio to become the medium with the greatest reach, with 52
per cent of the population watching television three or more times per
week. By comparison, radio attracts an audience of 38 per cent, while a
mere 9 per cent of Cambodians read newspapers on a regular basis.™
These figures indicate a notable increase in media consumption over the
last three years. In 2000, only 45 per cent of Cambodians watched that

118 Readership doubled during the bloody attacks in Phnom Penh on 24 November 2000,
according to Mr Puy Kea in an article titled Situation of the Pressin Cambodia,
presented at the Sunway Hotel on January 19, 2000; The Cambodia Daily reported that
numerous papers including Rasmei Kampuchea and Samleng Yuvachon Khmer (Voice
of Khmer Youth) enjoyed 100 per cent and 200 per cent increases in circulation after the
shooting of the young pro-+uncinpec singer Touch Srey Nich in October 2003: Phann
Ana, “ Attack Sparks Huge Rise in Paper Sales”, The Cambodia Daily, Phnom Penh, 23
October 2003.

17 This figure is 69.4 per cent according to UNDP 2003.

18 Om Chandara, President of L eague of Cambodian Journalists, says that access to
information in rural areas remains difficult: “ Cambodian Journalists VVowed to Fight
Against Abuses of Their Rights”, Southeast Asian Press Association (24 January 24,
2002), at http://www.seapabkk.org/news/cambodia’20020124.html.

9t should also be noted that among the surveyed group, literacy is at approximately
59 per cent. Democracy in Cambodia - 2003, A Survey of the Cambodian Electorate,
Draft (Phnom Penh: T he Asia Foundation, 2003).
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amount of television, while 36 per cent listened to radio and only 4 per ) * O+
cent read newspapers on aregular basis™®

Although television is being watched by more people than ever beforein
the country’s history, it is primarily a source of entertainment, and not a
major provider of news and current affairs’® More relevant still,
increased consumption of print and broadcast media does not necessarily
equate to improved conditions for freedom of expression.

All seven of the free-to-air stations are owned by, or affiliated with, the
government. Since 1992, there has been one pro-Funcipec station, TV9.
The station closed after the 1997 coup d’état; however, it has resumed
operations and at present, according to its website, “it is licensed as a
100 per cent Cambodian private sector company.”*? The ratings leader
is TV5, a network co-owned by a Thai company and the Cambodian
Def ense Forces, followed by TV3 Phnom Penh and the publicly-owned
TVK National TV."#

The source of TV5's high ratings is its live popular concert
performances and sports, such as boxing, that are staged at its own
studios in front of live audiences.™ It aso features local comedy and
information programmes about the National Defense Force activities.
The number two slot holder, TV 3, offers similar fare but does not boast
facilities as sophisticated as those at TV5."® The national network,
TVK, which was established in 2002 by a grant of USD 11 million from
Japan, offers more game and variety shows and less advertising.’®
International stations, including NHK (Jgpan), BBC (England), CNN
(USA), ABC (Australia) and CSl (France), offer news and current
affairs programming, each in their own respective language. Additional
international stations are being received by satellite from Thailand,
Malaysia, Tawan, Hong Kong, Germany, among others.

Despite the provision of the eleven million dollar grant to the national
broadcasters TVK and the inception of CTN (Cambodian Television
Network), which began in 2003, the current television climate has not
altered perceptibly since the Swedish report commented in 2000:

Television on the whole is a mouthpiece for government or
the CPP as far as news programmes are concerned, but
mostly they engage in entertainment. Radio is sightly more

2 |bid.

2L |nformal interviews with television viewers conducted by CLEC, September 2003.
2 http / www. tv9.0rg.

15 Democracy in Cambodia - 2003, A Survey of the Cambodian Electorate, Draft
(Phnom Penh: The Asia Foundation, 2003).

2 CLEC interviews with television viewers, September 2003.

13 CLEC interview with media consumers, 16 Novermber 2003.

1% CLEC interviews with television viewers, September 2003,
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diverse, but also here entertainment far surpasses
information with regard to airtime.®

The large investment, considerable risk and technical expertise involved
in setting up anew television station have prevented new players from
entering the market. No opposition-related party has ventured to obtain a
licence application, thus leaving television open to government
manipulation.® For example, a week before the national election in
2003, TVK broadcasted The Killing Fields every night for one week,
reportedly in an effort to remind people of the Pol Pot regime from
which the CPP, in its earlier incarnation, is said to have liberated the
country.”® In another example, during the negotiations to end the
political stalemate following the 2003 national elections, the King's
meeting with Funcinpec, SRP and CPP was broadcast simultaneously on
all seven stations.

Radio has a greater reach than all popular media, especially with rural
and lower income families who cannot afford the expense of family
owned televisions. In addition to the government-affiliated commercial
stations and those off ering only music and light talkback, there are two
opposition stations operated by Funcinpec; Ninety (90FM) and Ta Prom
(90.5 FM), and two sources of information that are independent of
support from any political party: Sambuk Khmum (105FM) and the
Women’s Media Centre (102FM).

The WMC reaches only a 30 km radius around Phnom Penh. Sambok
Kmum has recently upgraded its capacity to reach two-thirds of the
country’s population, making it the only substantial source of non-party
political content in the country. The station’s costly upgrade to a 5kW
transmitter was funded largely by listener donations™®

Sambuk Khmum (Radio Beehive), self-proclaimed “voice of the
people”, was established in mid-1996 and is operated by a Cambodian
returnee and longtime French resident, Mr Mam Sonando. He proclaims
the station is not neutral because it is “biased in favour of the people”
It offers lengthy political commentaries by Mr Sonando himself. The
station also broadcasts live re-transmissions of Voice of America and

Radio Free Asia as well as selling airtime to Mr Kem Sokha, director of

T Edman, see note 25 on page 11, p.36.

128 CLEC Interview with Chea Vannath, September 2003.

29 C|EC interview with CLEC/Khmer staff, April of 2005.

10 According to Mr Sonando, the USD 30,000 of the total USD 50,000 cost of the
transmitter was procured by listener donations. The remainder is being paid in
installments. CLEC Interview with Mam Sonando, 14 November 2003.

B | bid.
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the Cambodian Centre for Human Rights for their self-produced
programs. Sambuk Khmum does not have a mechanism for measuring
its audience, but, by its own estimates, posits that it has become the most
popular station in the country since upgrading its transmission cgpacity
in July 2003.%

According to the station’s director, Sambuk Khmum gained its licence
partly through luck, when in 1996 a political party split resulted in one
faction needing support. It is widely believed that the CPP issued
Sonando with alicence with the anticipation that he would be supportive
of their cause. (At the time he had recently returned from France and his
intentions were not known.) All subsequent gopplicants known not to
support the government have been denied abroadcast licence.

Sonando and his staff at Sambuk Kmum, have, however, suffered
harassment as a result of their critical stance. The station has suff ered
from invasive government interference on at least two occasions; in
February 2003, the station was seized and Sonando was taken from his
home, arrested without a warrant and jailed. These cases are examined
in further detail in Chapter 11.

In October 2003, the radio sector was inflicted a severe blow when a
journalist, Chuor Chetharith, from Funcinpec-&ffiliated Ta Prom Radio,
was shot and killed outside his workplace.™® Although it is not known
whether the killing was motivated by the fact that the victim was a
journalist, it is reputed to have had a “chilling effect’ on the media.
No suspects have been identified and no action has been taken by
authorities in respect of his killer. According to the Cambodian Center
for Human Rights, the impact of the failure to identify the killers has
resulted inaloss of confidence among journalists.*®

0% 6 67 6# A+

In addition to the Khmer-language media, a healthy foreign language
press operates in-country. This marks a considerable improvement since
the period between 1980 and 1986, when foreign journalists were
banned from the country and all public information was government-
sanctioned.

2 bid.

12 hitp //portal.unesco.org/cifen/ev.php URL ID; UNESCO Condemns Assassination
of Journalist in Cambodia, UNESCO Press Release, 22-10-03.

1% Comment made by Mr Peter Lauprecht, Special Representative for Human Rights in
Cambodia, Press Conference, Le Royale Hotel, Phnom Penh, 5 December 2003.

15 Barron, P., “Failure to Find Killers of Joumalist Decried”, The Cambodia Daily, 19
November 2003.
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In September 2002, Beehive Radio began providing live
broadcasts of Khmer-language programs from Voice of
America and Radio Free Asia. These were stopped shortly
afterwards, at the request of the government, in October 2002.
Prior to the July 2003 election, when Cambodia was under
considerable scrutiny from international observers, permission
to broadcast was granted once more. Then in August 2003, Mr
Khieu Kannaith, the powerful Secretary of State at the
Ministry for Information withdrew the permission stating that
Beehive's transmission was limited to the election period.

A turf war ensued when a member of the Constitutional
Council, Mr Sou Soubert, weighed into the argument saying
that no permission is required to broadcast programmes from
overseas and that indeed, the governments own TVK
television regularly re-broadcasts overseas material. The pro-
Funcifec Minister, Mr Lu Laysreng, insisted that his authority
prevails over Kannarith’s.

Kannarith later admitted that there was no law that entitled his
broadcast ban, but he justified it on the grounds that VOA and
Radio Free Asia would be opening the floodgates to other
broadcasters: “If the Ministry offers permission to VOA and
RFA, the Muslim and Chinese governments will also want to
esteblish stations here in Cambodia.”*®

By early 2005, Beehive Radio was broadcasting VOA and
RFA again.”

The foreign language newspapers are read primarily by the expatriate
community, but the numbers of Khmer reades is increasing
gradually.™® Most notable are the daily English-language newspaper,
The Cambodia Daily, which aso publishes a Khmer-language
supplement; the fortnightly newspaper, The Phnom Penh Post (both
owned by Americans); and one daily French newspaper, Le Cambodge
Soir. While al of the foreign press is independent, The Phnom Penh
Post is the only newspaper in Cambodia that is both independent and
commercialy operated: The Cambodia Daily operates as an NGO that

36 'yun Samean and A. Halperin, “ Radio Station Wamed US Programs”, The Cambadia
Daily, 19 August 2003.

37 CLEC interview with CLEC Khmer staff.

138 Anecdotal evidence gathered by Sandy Feinzig. It appears that many younger
Khmers use the English-language papers for language practice. The Cambaodia Daily
has a Khmer supplement and one daily with a section developed to enhance English-
language skills of Khmer readers. Many Khmers with education and professional work
experience aso check the job opportunities regularly posted in the Cambodia Daily.
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trains Cambodian journalists; Le Cambodge Soir receives some
assistance from the French. International press agencies with permanent
offices in Cambodia include: Agence France Press, Deutsche Presse
Agentur, Reuters, Associated Press, Kyodo, FE, Voice of America and
Radio Free Asia.

Generally the fact of their foreign ownership protects these publications
from the type of informal harassment periodically visited upon the
Khmer-language press. Foreign newspapers have easy access to the
diplomatic corps, who in turn control the purse strings of the donors on
whom Cambodia is dependent. Despite this leverage, foreign language
papers continue to report sporadic incidents of threats and harassment,
particularly in relation to articles about government corruption or
business interests of influential businesspeople. In July 2004, two
journdlists from the Cambodia Daily, Kevin Doyle, the editor-in-chief
and an Irish citizen, and Sok Rathavisal, a local journalist with Radio
Free Asia, were arested in Mondolkiri province, along with a Khmer
NGO worker from ADHOC (a human rights organization). The two
journalists were following the Khmer NGO worker, Pen Bonnar, who
was helping the United Nations High Commissioner for Refugees
personnel search for approximately 200 “Montagnards’™® from the
Centra Highlands of Vietham who had crossed the border into
Cambodia seeking political asylum.

At the time of the arrest of the two journalists, the Southeast Asian Press
Alliance and another press organization, CAPJ, issued statements citing
the government’s action as a “gross violation of the universal human
right to freedom of expression”.*® The two press organizations went on
to state that “Journalists should not be arrested and detained for tryingto
get the true story out to the public”. They strongly urged the Cambodian
authorities to cease any attempt to use illegal measures to curb press
freedom and to alow journalists to carry out their duty as a social
watchdog.™*

The foreign news operations inside Cambodia enjoy greater freedom
than their local counterparts. The Phnom Penh bureau chief of a major
international news service explains this is because their audience is
international and not local:

[Our] reporting has no influence on local politics
whatsoever; because the system here is o unsophisticated,
[Cambodian authorities] couldn’'t care less what we say.
There is no way we could be perceived as a threat to Hun

% The name given to people who live in the mountainous border region between
Vietham, Laos and Cambodia

0 http //canada.ifex.org/fr/content/view/full/60321, Press Alert dated July 27, 2004.
4 bid.
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Sen. We are not like Mam Sonando, we have no influence at
all over local audiences.

=. 21/

The Press Law (1995) is the primary piece of legislation that guarantees
the protection of the Press and regulates its functioning. The Press Law
does contain some very positive provisions, including a guarantee of the
“freedom of the press and freedom of publication”, consistent with
constitutional protections (Article 1); a categorical assurance that the
confidentiality of sources is protected (Article 2); a prohibition on “pre-
publication censorship” (Article 3); and a guarantee that no person shall
face crimind liability for the expression of opinions (Article 20).

On the other hand, the Press Law contains various provisions which are
plainly intended to control the press. For example, various articles
contain broad and vaguely-worded content restrictions that have the
potential to restrict expression, which should be protected. Individual
journdists are effectively (albeit indirectly) subjected to a wide and
troubling range of obligations, particularly relating to content; and there
is a registration requirement applicable to all media, with enforcement
powers in the Ministries of Information and the Interior, which may
aubject the press to arbitrary denials of the right to publish or to equally
arbitrary shutdowns.

Former Minister of Information, His Excellency Mr leng Moly noted, in
a session of the National Assembly prior to passing the Law, that its
purpose was to establish a press regime and assure freedom of opinion
as stated in the Constitution,** in the Charter of the United Nations and
in the Convention®* on Civil and Political Rights.® The Press Law
expressly dbrogates all previous provisions relating to the press,
however there are some areas where it overlgps with the Provisions
Relating to the Judiciary and Criminal Law and Procedure Applicable in
Cambodia During the Transitional Period (1992) (the UNTAC Law).
(Thisisdiscussed in further detail below.)

%2 C|EC interview with foreign joumalist based in Phnom Penh.

3 Cambodian Constitution, Article 41.

% | nternational Covenant on Civil and Political Rights, Article 19.

15 C. Kimpo, Note on PressLaw Regime, Legal Assistance Unit, Cambodia Office of
the High Commissioner for Human Rights (1995).
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Print publications must register with the Minister of Information prior to
first publication.*® This involves notification of the ownership structure
and identity of the management as well as disclosure of any criminal
record.™ Any person may own a newspaper but no single person or
entity may own more than two.*® Foreign ownership of newspapersis
capped at 20 per cent of al Khmer-language newspapers. There are no
restrictions regarding the ownership of media published in languages
other than Khmer **

These provisions in effect constitute a registration regime. The press is
obligated to register only one time with the Ministry of Information. The
process is indeed a mere “formality” in the sense that applications that
meet the conditions specified are gpproved; and the procedure is not
onerous for the press. However, there is potential for abuse in any
registration system if the authorities are intent on constraining press
freedom, wherefore registration regimes are to be avoided.

#++ + 3, #+ (! 7% 3++

Articles 6 and 7 govern the “responsibilities” of journalists. Article 6
recognises the right of journalists to establish independent associations.
It goes on to prescribe certain features of such associations, including
that they must adopt by-laws consistent with national law and that the
“head” of any such association must be elected by a “democratic
process”.

Article 7 requires all journalists associations to establish codes of
ethics. In 11 sub-articles, Article 7 goes on to set out certain principles
that each code must establish as binding on every journalist. Among
such principles are that journalists must: “make fair commentaries or
criticism consistent with a sense of justice’; retract any information “that
is imprecise and leads to a misunderstanding”; “[s]trictly respect Khmer
grammar in writing articles”; and not publish obscene or graphicaly
violent materials. Additionally, the code must provide that it is a grave
professional ause to plagiarise, fraudulently misinterpret, defame or
accept bribes.

There are various substantial difficulties with this article. Perhaps most
fundamental among them is the considerable tension between the
article’'s commitment to the independence of the journalist associations

1% Press Law, Article 8.
147 Press Law, Article 9.
18 Press Law, Article 17.
1% Press Law, Article 18.
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and the fact that the article imposes many substantial obligations on
these asociations to render them, to a considerable degree, instruments
of government regulation.

Thistension is reflected most dramatically in the prescriptions in Article
7 for the codes of ethics. In fact, the independence of journalists
associations ought to be reflected first and foremost in their being
accorded complete freedom to regulate journalists in the way they see
fit, including in relation to the development of codes of conduct,
disciplinary mechanisms and s0 on. They are the professionals, after all,
and they are best placed to make the detailed judgements about how
journalism should be practiced.

In sharp contrast to this, Article 7 provides detailed and, in many cases,
substantively ingppropriate, prescriptions for all codes of ethics. We
address just two of the more serious examples. First, associations are to
ensure that fair commentaries are to be made “consistent with a sense of
justice”. It is entirely unclear what this prescription means. It might be
read as reguiring, for example, that all commentaries be even-handed. It
is, however, perfectly legitimate for journalists to take partisan positions
and to publish partisan opinions. It is aso unclear whose “sense of
justice” is to be complied with. It is possible that some associations, out
of fea for the consequences of doing otherwise, will interpret this
provision to require journalists to conform to the government’s views on
justice, thereby preventing the media from performing its watchdog role
and from being critical of government.

Second, the codes must ensure that there is strict respect for Khmer
grammar. However, the matter of style should be left to independent
editorial decision rather than be regulated by central government.
Indeed, there are all sorts of reasons for deviating, from time to time,
from the dictates of strict grammar: for rhetorical effect, to reflect
spoken rather than written language, to cgpture local colour and nuance,
and so on. While it is to be expected that the codes will take some
position on the gppropriate use of language, they must be entitled to
have aflexibility which is quite absent from Article 7.

=.4. #673, (? 7% 3++ ? 7% 3++@
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Article 8 provides. “Before distribution of the press, the employer or
editor shall submit an application to the Ministry of Information in order
to identify itself.” Failure to comply with this “formality” prior to
publication results in a fine of between 500,000 and 1 million riels;
repeated violations may result in fines of double that amount.
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Article 9 provides that the “formality” described in Article 8 “shall
primarily consist of” the provision of identifying the press outlet, the
names and address of the employer or editor and of the printing house,
and a “certification of criminal record”. Changes in any of this
information must, outside of exceptional circumstances, be submitted to
the Ministry of Information five days in advance.

In practice, the process of registration is indeed a mere “formality” in
the sense that applications which meet the conditions specified are
approved; and that the procedure is not onerous for the press. Moreover,
whilst the Ministry has the power to revoke registrations under certain
conditions, such instances arerare.

These facts are positive but there are still some concerns about the
registration regime, at least as it is set out in principle in the Press Law.
In the first place, registration regimes for the print media are not
necessary. While registration regimes may be quite neutral at first
glance, and may indeed seem quite benign, even the best systems may
be abused by regimes intent on constraining press freedom. As a result,
our primary recommendation is that the registration system be abolished.

Whilst the Press Law’s registration regime is not, at present, being
abused, it is important to recognise that its terms create the possibility
for abuse. The fact remains that it might be exploited in the future unless
certain changes are made. Accordingly, it would be advisable to review
these provisions, either for them to be repealed, or for their terms to be
revised in order to ensure that newspapers need only register once, that
the Ministry of Information be unable to revoke registration and be
required to grant registration requests once the requisite information has
been submitted.

Related to the regulation of journalists is their respective training. As
higher educational opportunities is anew and restricted phenomenon in
Cambodia, only a minority of “practicing journalists” has had any
university education. Among the journalists at Rasmei Kampuchea and
Rasmei Angkor, approximately 20 per cent and 15 per cent, respectively,
have university qudlifications and these tend to be the younger
employees. In this regard, there does not appear to have been any
advance on the situation as reported four years ago. Of those who are
trained, many received their training in Vietham and the former Eastern
Bloc where journalists do not operate in pluralistic democracies.™

At present, there are anumber of ad hoc short-term training cour ses and
one university accredited programme, the Department of Media and
Communication, Cambodia Communication Institute, Royal University
of Phnom Penh. Dexpite these efforts to build capeacity, observers note
that, in general, journalists perceive themselves as pensfor hire:

% Edman, see note 25 onpage 11, p. 32
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| have never seen a country where fewer journaists see
themselves on the frontline of reporting news. Here they
have amore commercial approach. It'sajob.”™

That said, with the international news agencies and leading Khmer
newspapers now paying good salaries, some journalists are beginning to
regard their jobs as relating to a profession. Approximate salary levels
for Khmer journalists are one hundred dollars monthly, while foreign
journalists av erage goproximately USD 900- USD 1000 at one of the two
English-language newspapers.® With an incresse in the perception of
professionalism, higher salary levels and opportunities for further
training, it is hoped that the level of journaism will mature
commensurately.

#$ # ., 19

The Press Law should be amended to repeal and/or review
provisions that are overly broad and vague, such as Article 14,
in order to bring the Law into conformity with international
standards.

All restrictions to content provided for in the Press Law should
berepealed.

National Security concerns must not be used to unduly restrict
media reporting.

Each media outlet should consider strengthening internal
processes and standards with a view to reinforcing good
journalistic practices and avoiding legal problems. Measures
could include establishing an internal complaints system,
strengthening editorial control and providing training in
journalism.

Members of the media should seek to become more engaged in
media law development by, for instance, trying to influence the
adoption and/or repeal of laws, as well as their interpretation
by the judiciary.

BL CLEC Interview with Mr Dominic Cardy, National Democratic Institute, Phnom
Penh, 18 September 2003.

B2 CLEC Interview with foreign joumalist, formerly with the Cambadia Daily, who
wishes to remain anonymous.
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Whilst, the Press is regulated by the 1995 Press Law, there is no
regulatory framework concerning broadcasting in Cambodia. In 1999, a
number of NGOs, including ARTICLE 19, recommended the
introduction of broadcasting laws and the creation of an independent
broadcast licensing body, but none has been developed as yet ™

Broadcasting laws are usually designed to address the process of equal
access alocation of broadcast licences. They regulate who may control
broadcast media; how much they can control; the right of foreigners to
own media operations and the classification of content. In the absence of
such a regulatory framework, the functioning of broadcast services is
open to abuse.

Permission to broadcast is subject to the allocation of frequencies by the
Ministry of Information. However it is reported that the standards used
to make such determinations are purely subjective. Accordingto areport
issued by the UNHCR, the proceduresfor licensing and the allocation of
radio and television frequencies to the media are not impartial.™ One
unsuccessful radio licence gpplicant, Mr Kem Sokha, Director of the
Cambodian Centre for Human Rights (CCHR), describes the radio
frequency allocation process as “totally discretionary” ™ His
organisation applied for a licence to broadcast in 2003 and was rejected.
Sokha told CLEC that the Secretary of State at the Ministry of
Information, His Excellency Khieu Kannarith, announced that there
were no frequencies available, but that even if there were, he would not
alocate one to CCHR. In early 2000, short wave station Radio Free Asia
was denied permission to broadcast on FM by the Ministry of
Information.™ Voice of America (VOA) has been denied a licence to
operate an FM station in Cambodia on numerous occasions. However, it
appears that since 2002, VOA has been available on Sambok Khmum
radio station.™

13 Article 19 The International Centre Against Censorship, Submission on Cambodia’s
Record on Fresdom of Expression, First Report to the UN Human Rights Committee
focus on Freedom of Expression in Cambodia, March 1999, p. 8.

% US State Department 2000 report, see

www state.gov/g/drl/rls/hrrpt/2000/eap/681.htm.

% CLEC Interview with Mr Kem Sokha, 18 September 2003.

1% «gix journalists murdered since 1994: RSF concerned about the killers' total
impunity”, Reporters sans Frontieres, (25 May 2000) at http://www.rsf.org.

57 «The Sambok K hmum radio station run by Mam Sonando, which is dying because of
a shortage of funds, seems to have some hope now following a decision by VOA
headquarters in Washington, D.C., to provide some funding to support and relay
Sambok Khmum'’s programmes through VOA...A group of officials a the MOI told the
Cambodian Newspgper Chakkraval that VOA'’ s funding for Sambok Khmum was the
only way to allow this radio to continue broadcasting. Between 25 and 27 per cent of
the people listen to this station. Sambok Khmum radio chief recently announced closure
of the station because of lack of funding. But now the radio can continue to broadcast
through funding from VOA to expand its programmes...” Clandestine Radio Watch 097,
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It is also interesting to note that despite the stated lack of available
frequencies, the Cambodian Human Rights Committee, which was
established in 1999 by the government to investigate human rights
violations,* was granted a licence in 2002. However, 1o date, it has not
yet begun broadcasting. There is no discernible improvement since a
Swedish report noted in 2000 that, “when it comes to granting licences
to new television and radio stations, the fickle gpplication of rules and
policies must be tackled.”*®

Finally, the Committee to Protect Journalists (CPJ) reported that:

[T]hings are only marginally more open, with al but three
stations controlled by the government. The exceptions are
the largely non-controversial FM 102, operated by the
Women's Media Center, an NGO, and Beehive FM 105, the
country's only independent news station. The opposition
party, FUNCINPEC, was finally granted a licence of its
own station, Ta Prum, in late 2002. The other major
opposition party, the Sam Rainsy Party, has been waiting
years for the government to approve its application for a
broadcast outlet.'®

.. #6/3, (,-# ,#%H#,

Although country-wide internet use is available or affordable to only a
very small number of Cambodians™®—only 0.2 per cent of Cambodians
have access to the Internet—visitors to Phnom Penh observes a growing
number of internet cafés, suggesting their popularity with tourists, ex-pat
workers and Cambodian students.*®

While mostly frequented by usersfor email communications and general
research, major newspaper and television networks as well as non-
governmental organizations and news groups actively operate websites.
Some websites are purported to have political party overtones or
connections.

There are presently approximately five internet service providers in
Cambodia: Telesurf (operated by Mobitel), Online (formerly Bigpond),
Open Forum, Camnet and Camintel. Local domain names are issued by
the Ministry of Interior for a refundable deposit of USD 200. Since the

February 2002, http://www.schoechi.de/crw/crw097.html.

18 US State Department 2000 Report, see
www.state.gov/g/drl/rIs/hript/2000/eap/681.htm.

5% Edman, see note 25 on page 11.

10 hitp :/ vww.cpj.org/attacks03/asiad3/cambodia html.

1 Wasson, Erik, “As Neighboring Nations Grow, Cambodia Lags”, The Cambadia
Daily, March 18, 2005.

12 Anecdotal evidence gathered by Sandy Feinzig.
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Press Law does not address or apply to electronic media and no specific
laws exist to address internet communications, web content is not
subject to any official regulation. Nor does it appear that it is monitored
or subject to any informal restrictions.®

Although access to the internet at this stage is available on a practical
basis to only very small numbers, the medium appears to present a new
and under-developed opportunity as “democratic space” for an exchange
of information and ideas. However, as other countries have experienced,
the world wide web is a double-edged sword, not only providing space
for the “marketplace” of ideas, but also a marketplace for socially less
desirable materials, such as pornography. One NGO, the Child Welfare
Group, has already expressed concern about children’s access to the
unfettered dissemination of internet pornogrgphy (including child
pornography, hard core, sexually explicit and sexually violent images) ™
and the publication of offensive material which can be accessed
relatively easily by minors.*®

18 CLEC Interview with Mr Robert Carmichael, 29 August 2003.

Pornography is prohibited in Cambodia under the Constitution; Press Law Arts 7.9;
14 and some sub-decrees. In practice, its use is widespread. It is interesting to note,
however, that in February of 2005, the Prime Minister took a personal interest in the
elimination of pornogrgphic materials available in Khmer, which resulted in a
government ban. Prak Chan Thul and William Shaw, The Cambodia Daily, February
23, 2005. In a rare twist of irony, one of the publishers of Khmer pornogrgphic
magazines was Lim El Djurado who is also director of the Ministry of Social Affairs
department and planning. Lim EI Djurado claimed he published the magazines, Teenage
Stimulation and Rooder to supplement his meager government saary. Ibid.
1% According to the Child Welfare Group, 5 per cent of children aged between 11 and
17 have viewed pomography on the internet. The real number is probably significantly
higher because a large proportion of the group surveyed were rural children who do
have access to the internet: Briefing Paper No. 1 (May 2003).
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IMPACS, a Canadian charitable organization committed to
protecting the expansion of democracy and strengthening civil
society, developed a Cambodia Media and Elections Project,
2003, with the specific objective to enhance the contribution of
the country’s news media to the electoral process and to aid their
development as a peace-building institution. IMPACS had been
in the country during the commune elections of 2002 and assuch
were under no illusions about the prospects of independent
coverage of the election campaign to begin on June 27, 2003.
However, it should be noted that Cambodian authorities were
themselves considering a significant change in the role of the
media for the 2003 election campaign. Rules set down by the
National Elections Commission (NEC) required the state-owned
broadcast system to give equitable access to all parties in the
election. A unique “equity access’ agreement between the
Ministry of Information and the UNDP gave the state system
equipment and short-term financia assistance to provide
equitable coverage of the campaign from late June until July 25,
two days before the vote. In efect, Cambodians were to have
their first taste of a modern media campaign, a contest in which
political parties can appeal for support through radio and
television.

IMPACS concluded that while such coverage of the campaign
would be unprecedented in Cambodia, it still fell far short of full
and fair access by opposition parties to the entire broadcast
spectrum. Most broadcast licences in Cambodia were committed
to the support of the ruling party and provided audiences either
with no coverage of the campaign or with an exclusive focus on
CPP activities. A notable excegéion to this pattern was FM 102
of the Women’s Media Centre.

156 | pid.
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Throughout the election period, the National Election Committee (NEC)
monitors the dissemination of political information in accordance with
the Law on the Elections.

During the 2002 Commune Council elections, the NEC (National
Election Commission), COMFREL (Committee for Free and Fair
Elections in Cambodia) conducted two roundtable discussions on the
“Role of the Media during the Commune Council Elections and Conflict
Prevention during the Post-Electoral Period” that were televised on
TVK. The discussion brought together COMFREL's board of directors,
NEC members, the chairman of the sub-committee in charge of media,
Minister of Information H.E. Lu Lay Sreng and other high ranking
officials from TVK state radio to discuss and exchange ideas on the
media during the commune council elections® Notwithstanding this
event, ARTICLE 19 reported that during the 2002 Commune Council
election period, serious problems were observed in television and radio
coverage. ARTICLE 19 reported that COMFREL, which monitored
coverage of television stations and three radio stations between January
and February 2002 in Phnom Penh, Pursat, Battambang, Siem Regp,
Kampong Cham and Sihanoukville, found that almost ninety per cent of
the time allocated for politics covered activities of the ruling CPP.*®
Funcinpec coverage was only ten per cent of the airtime and Sam Rainsy
Party (SRP) coverage was less than 10 per cent.*® Furthermore, during
the 2002 election period, “Canadian trainers from IMPACS (Institute for
Media Policy and Civil Society) found that Cambodian reporters with
whom they worked were eager to adopt new standards and techniques in
their coverage of the campaign. On the other hand, news directors
routinely removed interview clips from the reports or delayed their
broadcast. This happened often enough for the trainers to conclude
that—with the exception of the director of FM 96—media managers
were unwilling to risk giving any offense to the ruling Cambodia People
Party (CPP).”*"°

187 hitp 7 /www.comfrel.org/annual_reports.

18 « Call On The Cambodian Govemment To Guarantee Freedom Of Expression During
The Election”, ARTICLE 19 Press Release, 21 July 2003.

1 http /www.seapabkk.org/alerts/2003/20030721.html.

™ hitp //impacs.org/med ia/mereresponsecentre/document.2004-10-06.2172249431.
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The legal framework for broadcasting should be established
through the development of comprehensive, progressive
licensing and content regulation systems that are consistent
with international standards.

Resources should be allocated to expand access to the internet
to the general population.

The media should call for the adoption of a more precise legal
framework for broadcasting that is consistent with international
standards.

As described in Chapter 4, the exercise of freedom of expression may be
subject to certain restrictions. One of these permissible restrictions is to
respect the rights or reputations of others.

The purpose of defamation legislation is therefore to balance an
individual’s right to protect his or her reputation with the public interest
in access to information and free speech. As the table below illustrates,
both the Press Law of 1995 (Article 10) and the 1992 UNTAC Criminal
Law (Article 63) contain provisionsrelating to defamation. Furthermore,
the Constitution contains a provision relating to attacks on the
inviolability of the King (Article 7).

2" " @ *% -$" . $3 * 527- !
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Table 8.1. Defamation Provisions in Cambodian Law

and Sanctions
Issue Law Restriction Sanction
Defamation and | Press If aperson believes that an Publication of a
Libel Law, article, text, picture, drawing or | retraction or a
Article10 | photograph is false, or that it right of reply; or
expressly or implicitly harms both aretraction
their honor or dignity, they may | and
demand a retraction or right of compensation. In
reply and may sue. addition the
court may
Public figures: Publication with | impose afine of
malicious intent of false between Imand
alegation or imputation abouta | 5m Riel.
public figure is libel.
If the court finds that the
publication is false, it may order
aremedy.
Defamation and | UNTAC, | A bad faith allegation or Imprisonment: 8
Libel Article 63 | imputation of afact which harms | daysto 1 year; or
aperson’s honor is defamation: afine: Im- 10m
Art 63(1) Riel;
or both.
Public figures: any insult,
contemptuous remark or abusive
language which does not claim
to impute fact is libel: Art 63(2)
Defamatory or libelous acts
published by means of public
declarations, writing,
publication, drawings, paintings,
films or any other mode of
writing, speechor film that is
communicated to the public are
punishable.
Liability for damages is shared
by employer, printer, publisher,
distribution company.
Disinformation | UNTAC, | Theparty responsible for the Imprisonment: 6
Article 62 | publication orcommunication, by | months o 3
any means, of information which | years; or fine: up
is false, fabricated or to 3mrriel; or
untruthfully attributed to athird | both.

person in bad faith and with
malicious intent, provided that
the publication has disturbed, or
is likely to disturb, the public
pesce.
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Defamation committed by means of the press (books, newspapers,
journals and other printed materials) is governed by Article 10 of the
Press Law (1995), which gives the right to sue to any person who
bdieves that they have been the subject of a publication which is false
and harmful to their reputation.”

A further provision of the same article adds that with regard to public
figures, the publication of a false allegation with malicious intent
constitutes defamation.

Where the right to sue for defamation arises, Article 10 provides for the
court to order retraction and/or compensation if it finds that the
publication is false. Additionaly, the court may impose a fine of
1,000,000 - 5,000,000 Riel (USD 250 - 1,250).

.. % 3 #(

The Provisions Relating to the Judiciary and Criminal Law and
Procedure Applicable in Cambodia During the Transitional Period
(1992) (the “UNTAC Criminal Law”). As mentioned above, the
UNTAC Law was adopted as a transitional law during the period of
control by the United Nations Transitional Authority in Cambodia
following the 1991 Paris Peace Agreement. The UNTAC Crimina Law
criminalizes publication of content that is considered to amount to
defamation or disinformation, aswell as publication of material that may
affect national security or political stability. (Content restriction is dealt
with in more detail in Chapter 9 below.)

There is a potential conflict between the Press Law and the UNTAC
Criminal Law. The UNTAC Criminal law itself states that its provisions
are valid until superseded or amended by the new government.'?
Theoreticaly, only the subsequent Press Law should be applied to
members of the press. However, despite the apparent intention of the
Press Law to regulate all the activities of the press, the language of the
law specifically allows for the gpplication of UNTAC Criminal Law in
any situation where the accused is charged with a violation of the
criminal law. ™™

Y Though the term “ press” is not defined in the law, it is generally understood to cover
only commercially printed materials.

172 Press Law, preamble.

73 press L aw, article 20.
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The general law of defamation in Cambodiais contained in Article 63 of ) * O+
the UNTAC Criminal Law (1992). This provision prohibits defamation,
defined as; -H# #

any bad faith alegation or imputation of a given fact which
harms the honor or reputation of anindividual.

With regard to public figures the same Article expands the definition of
defamation to include any:

dlegation or imputation (...) which the author, the
journdlist, publisher, editor, or producer knows to be false
and nevertheless distributes, publishes, writes or circulates
with malicious intent.

Further, Article 63 of the UNTAC Law prohibits libel defined as:

Any insult, contemptuous remark or abusive language
which does not claim to impute fact.

The penalty for making or reproducing a defamatory or libelous
communication publicly, whether in print or otherwise, includes
imprisonment from eight days to one yea and/or a fine of up to USD
2,500.

Whilst international law permits limited restrictions on the right to
freedom of expression in order t0 protect various interests, including
reputation, any restriction must meet the strict three-part test discussed
in Chapter 4. Accordingly, def amation laws, like all restrictions, must be
proportionate to the harm done and not go beyond what is necessary in
the particular circumstances.

Criminal defamation laws, particularly those resulting in penal
sentences, ae not “proportionate” because civil laws are a less
restrictive and yet fully adequate means of dealing with harm to
reputation. Indeed, civil actions are better equipped to remedy the ham
of defamation than criminal actions, because they are designed to
remedy the injury to the victim’s reputation by compensation in terms of
damages. In contrast, criminal sanctions do not for the most part aim to
remedy the actual harm caused to the victim.

International experts and bodies have upheld the principle that
imprisonment is not a legitimate sanction for defamation. The UN
Special Repporteur on Freedom of Opinion and Expression has
reiterated this on a number of occasions. In his 1999 Report to the UN
Commission on Human Rights, he stated:
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Sanctions for defamation should not be so large asto exert a
chilling effect on freedom of opinion and expression and the
right to seek, receive and impart information; pend
sanctions, in particular imprisonment, should never be
applied.”

In his Report in 2000, and again in 2001, the Special Rapporteur went
even further, calling on States to repeal al criminal defamation laws in
favour of civil defamation laws.'” Every year, the UN Commission on
Human Rights, in its resolution on freedom of expression, notes its
concerlgl6 with ‘abuse of legal provisions on defamation and crimina
libel’.

The three specia international mandates for promoting freedom of
expression—the UN Special Rgpporteur, the OSCE Representative on
Freedom of the Media and the OAS Special Rapporteur on Freedom of
Expression—have also taken this issue up jointly. In their Declarations
of November 1999, November 2000 and again in December 2002, they
called on States to repeal their criminal defamation laws. The 2002
statement read:

Criminal defamation is not a justifiable restriction on
freedom of expression; al criminal defamation laws should
be abolished and replaced, where necessary, with
appropriate civil defamation laws.*”

Lastly, the UNESCO gponsored Declaration of Sana’a declared,
“Disputes involving the media and/or the media professionals in the
exercise of their profession...should be tried under civil and not criminal
codes and procedures.” "

Therefore, the “chilling” effect that disproportionate sanctions such as a
custodial sentence, or even the threat of such sanctions, may have upon
the free flow of information and ideas must be taken into account when
assessing the legitimacy of defamation laws.

The elements of criminal defamation set out in the UNTAC Criminal
Law also fail to meet the requirement for there to be any actual damage
to reputation, and are too vaguely defined and overly broad in their

¥ Promotion and protection of the right to freedom of opinion and expression, UN
Doc. E/CN.4/1999/64, 29 January 1999, para. 28.

175 See Promotion and protection of the right to freedom of opinion and expression, UN
Doc.

E/CN.4/2000/63, 18 January 2000, para. 52 and Promotion and protection of the right to
freedom of opinion and expression, UN Doc. E/CN.4/2001/64, 26 January 2001.

Y6 5ee, for example, Resolution 2003/42, 23 April 2003, para. 3(a).

7 Joint Declaration of 10 December 2002.

8 Declaration of Sana’a, 11 January 1996, endorsed by the General Conference by
Resolution 34, adopted at the 29" session, 12 November 1997.
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scope to be considered “prescribed by law”. Open-ended criminal
provisions, such as these, are in violation of international law. They
breach the well-established proposition that any restrictions on freedom
of expression must be established by a “law” formulated with sufficient
precision to enable the citizen to regulate his or her conduct.*”

Furthermore, the use of the defamation offences in the UNTAC
Criminal Law to guarantee specia protection against defamation for
public figures, and Article 7 of the Constitution in relation to statements
that may call into question the inviolability of the King, contradicts the
basic principle that public officials should tolerate more, not less,
criticism, because of their position. This is based on two key factors.
First, it is of the greatest importance that public officias, like public
bodies, are subjected to open debate and criticism. Second, public
officials have knowingly opened themselves up to criticism by their
choice of profession.

It should be noted that this principle is of broad gopplication. It applies,
for example, to the manner in which complaints are lodged and
processed, so that public officials, regardless of their rank, should not
benefit from cases being taken by public prosecutors where this is not
generdly available. It also applies to the standards applied in
determining whether a defendant is liable and the penalties which may
be imposed.

.4, -# #3, + * #>## ,-#/ >
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In some instances, notably with regard to statements made by journalists
and newspapers, it is not clear whether charges of defamation should be
heard under the UNTAC Criminal Law or the Press Law.

As stated earlier, although the Press Law purports to nullify all previous
regulations relating to the press (Article 21), it also contains a saving
provision in respect of criminal acts, which shal be punished in
accordance with criminal law, i.e. the UNTACT Criminal Law.

On this basis, in cases where the press publishes potentially defamatory
or libellous material, it could be argued that either lav may agpply.
However, this would appear to be in contradiction to Article 20 which

'® qinday Timesv. United Kingdom, 26 April, 1979, Application No. 6538/74, para. 49
(involving a prior restraint on press publication, which was sought to be justified on
national security grounds).
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states: “No person shall be arrested or subject to criminal charges as the
result of the expression of opinions.”

The issue of whether to charge journalists under the UNTAC Criminal
Law for acts of defamation was specifically addressed in the case of
Mong Rethy & ors v. Keo Sothea (April 2002), in which Phnom Penh
Municipa Court found that Mr Keo Sothea, editor of the opposition-
affiliated newspaper Samleng Yuvachun Khmer (Voice of Khmer
Youth), had defamed a prominent businessman, Mong Rethy, and two
army generals. The allegations related to an article that Samleng
Yuvachun Khmer ran in October 2001 based on a Global Witness report
linking Rethy and the generals to illegal logging.*®® The initial complaint
against Sothea was based on the criminal provisions of Article 63 of the
UNTAC Law. However, Sothea's lawyer argued that this provision was
superceded by Article 10 of the Press Law, which provides for fines and
compensation but not imprisonment for defamation. The Court accepted
this argument and ordered Sothea to pay the plaintiffs 71 million riel
(USD 17,750) compensation. Mong Rethy and the other plaintiffs later
dropped the claim after Samleng Yuvachun Khmer gppealed the decision
of the Phnom Penh Court.

Despite the outcome in the above case, it would gppear that the issue of
whether the UNTAC Criminal Law applies to acts of defamation in print
remains unresolved, as journalists still find themselves being charged
under UNTAC for defamation.

For instance, Mam Sonando, a journalist with Beehive Radio FM, was
arrested on 10 October 2005 following the radio broadcast of an
interview with Sean Pengse, the Head of Cambodia Borders Committee,
a Paris-based organisation formed by former high-ranking officials in
France. In the interview, Pengse criticised the government decision over
a border issue. Mr Sonando was first taken to the Interior Ministry and
then to the Phnom Penh courthouse where he was questioned and then
charged with defamation. If found guilty, Sonando can face a sentence
of imprisonment up to one year and/or afine of up to USD 2,500.

It is reported that the Cambodian Information Minister, Khieu
Khanarith, said that Mam Sonando had been arrested because he had not
presented the government's side of the story.

Following Mam Sonando’s arest, there has been another similar arrest.
Rong Chhun, the president of the Cambodian Independent Teachers
Association and member of the Cambodia Watchdog Council, was
arrested on 15 October. The Prime Minister accused him of defamation
on the basis of a statement made on 11 October by Rong Chhun over the
border issue. Four other members of the Cambodia Watchdog Council—

B0 Just Deserts for Cambodia, (CITY: Globa Witness, 1997) at
http //lwww.globawitness.org/campaigns/forests/cambodia/deserts/contents.htm.
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Chea Mony, Era Channa, and Man Nath—have also been charged with
defamation, but have not been arrested because they managed to flee the
country. Some other leaders of civil society groups and activists have
also fled the country or are in hiding. Prime Minister Hun Sen has said
that he would not tolerate accusations of mismanagement of Cambodia’'s
border and that he would take legal action to stop them.

Accordingly, there appears to be a tendency for political players and
powerful businesspeople in Cambodia to initiate defamation actions
against thosewho are critical of them. Speaking in relation to the case of
Mong Rethy & ors v. Keo, Um Sain, President of the Cambodian
Protection for Journalists Association commented that “this will make
journalists fear and dare not to write and criticize companies afiliated
with the government.” !

Prudent newspaper editors are careful to ensure that they have evidence
to substantiate their claims prior to publication. “Society cannot be
changed by a single article,” says Pen Samithy, “so if we don’t have the
evidence, we cannot publish. It is no good to anyone if the paper is
closed down.” While Samithy recognizes the responsibilities that come
with the right to publish, he says his staff do not: they sometimes claim
that not publishing their work amounts to censorship and regard this
requirement as an abrogation of their right to free speech. This, he says,
is areflection on journalists’ poor understanding of their craft. For the
most part, “they have no understanding of how to investigate. They do
not havereal journalistic skills.”

From the government perspective, the Secretary of State for
Information, His Excellency Mr Khieu Kannarith has defended the use
of the law as necessary to protect irresponsible journalists from
recriminations.

If we don’t suspend these newspapers ... and if [journalists]
don’'t know their limits, we could find ourselves at their
funeras. If ajournalist writes a story that defames someone
else, and he is shot dead, it is worse than not having his
newspaper suspended. We don’t want to lose our friends
and colleagues.™

18 « Cambodian court finds publisher of local paper guilty of defamation”, (CITY :
Globa Witness,-2002) at

http:/Avww.globawitness.org/press releases/article.php?id=66.

1 «Closures reversed among mounting press woes”, Phnom Penh Post, 16-29 January
1998.
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High profile examples of defamation suits that have been filed against
opposition activists, NGOs and media outlets in recent years include
(listed by date):

9 April 2004 A reporter, Mr Teng Mara, of the Cochinchine newspaper
in Siem Reap was arested on charges of defamation. The editor of the
paper, Mr Yan Sidara, was reported as saying that the journalist was
arrested because he had misspelled the name of a vendor mentioned in
one of his stories. The story in question related to a dispute between a
local police chief (Kab SaOm) and vendors in a market. Sidarawas also
quoted as saying that the charges were exaggerated because the paper
had angered powerful officials.®

8 April 2004 Editor of The Cambodia Daily, Matt Reed, was found to
have defamed Under-Secretary of State at the Council of Ministers,
Svay Sitha, by publishing a story which implicated Sitha's wife in a
1999 acid attack on singer Tat Marina. Strangely, however, Sitha did not
sue the Daily on the basis that its claims regarding his wife were
defamatory. Rather, he claimed that the paper’s statement that he was a
“former advisor to [ Prime Minister] Hun Sen” was incorrect and harmful
to his work and honor.”® The court upheld this claim under Article 10 of
the Press Law, ordering Reed to pay USD 1,250 in fines plus an
additional USD 2,500 to Sithain compensation. (When contacted by the
authors of thisreport, Mr Reed refused to comment on the case.)

4 November 2003 The ruling Cambodian People’s Party (CPP) filed
a claim against the President of the National Assembly and leader of the
FUNCINPEC Party, Norodom Ranariddh, alleging that Ranariddh made
defamatory statements relating to Prime Minister Hun Sen’s
involvement in the killing of royalist radio broadcaster, Chuor Chetarith.
This claim was made at the height of tensions which developed between
the CPP and FUNCINPEC & ter national elections in July 2003 resulted
in apolitical deadlock. The CPP withdrew the claim in February 2004 as
the two parties progressed in their negotiations with regad to the
formation of anew government.

183 5 Soenthrith, “Cambodian Journalist Arrested for Defamation” , The Cambadia
Daily, Phnom Penh, 19 April 2004.©
84 C Sokha, “ Editor Fined for Defamation”, Phnom Penh Post, Phnom Penh, 2004.
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Defamation laws should be reviewed to bring them into
conformity with international standards. In particular, the gap
between the Press Law and the UNTAC Criminal Law should be
clarified.

Criminal Def amation should be abolished;

Non-monetary remedies should, wherever possible, be prioritised
over pecuniary awards.

A fixed ceiling for non-material harm for defamation should be
established, to be avarded in only the most serious of cases.

The judiciary should apply freedom of expression principles
when interpreting the UNTAC Criminal Law, or other future
Penal Code.

The media should call for the abolishment of criminal
defamation.

The media should develop their professionalism through training
and the adoption of and adherence to codes of ethics.
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There exist a number of prohibitions and limitations on what may be
published or broadcast. As noted aove, these legal restrictions are
contained in three instruments: the Constitution (1993-98), the UNTAC
Criminal Law (1992) and the Press Law (1995). The key restrictions
along with the penalties for breach are outlined in the Table 9.1. below.
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Incitement to | Press Law, | Press associations' code of ethics | No pendty or
Discriminatio | Article 6(6) requires that the Press avoids | remedy
n publishing  information  that | prescribed in
incites discrimination on the basis | law.
of race, color, sex, language,
belief, religion, political opinion
or tendency, national or social
origin, wealth or other social
status.
Obscenities Press Law, | Press associations' code of ethics | No penalty or
and Article 6(9) states that the Press is prohibited | remedy
Graphicaly from publishing obscene texts or | prescribed in
Violent pictures and graphically violent | law for
Material material. breaches of
Codeof
Conduct.
Publication of | Press Law, | The Press may not publish| Fine: 1m - 5m
Threats to | Article11 anything that may affect public | Riel.
Public Order order by inciting one or more
people to commit violence.
Threats to | Press Law, | The Press may not publish or | Fine: 5m -15m
Political Article 12 reproduce anything that may | Riel and
Stability, affect national security and | punishment
National political stability. according to
Security Criminal Law;
confiscation of
offending
publication by
Ministry of
Information;
suspension  of
publication for
up to 30 days
by Ministry of
Interior
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Offences Press Law, | The Press will not publish | Fine: Im —5m
Against Article 13 offensive  language,  words | Riel
Social directly describing sexua acts,

Standards drawings or photographs

depicting nude bodies, human

genitalia (except for educationa

purposes) or degrading pictures

that compare people to animals.
Humiliation Press Law, | The Press may not publish or | Fines: 2m —
of  Nationa | Article 13 reproduce fase information | 10m Riel
Bodies which humiliates or contempts

national institutions.
Incitement to | UNTAC, A person who incites another or | Same
Commit Articles 59 others to commit a crime, or to | punishment as
Crime attempt to commit a crime, will | for the

be punished as an accomplice to | principa

the crime. offender
Attempted UNTAC, Any person who incites one or | Imprisonment:
Incitement to | Articles 60 more peopleto commitacrimeor | 1-5years
Commit misdemeanour,  without  that
Crime crime or misdemeanour being

committed, is criminally liable.
Incitement to | UNTAC, Publication, by any means and in | Imprisonment:
Discriminatio | Article 61 any media, that provokes| 1 month-1
n nationa, racial, or religious | year; orfine:

hatred that constitutes incitement | 1m—10m

to discrimination, hostility or | Riel; or both.

violence.
Attacks  on| Constitution, The King cannot be violated by | No sanction is
the Article 7 any person. provided.
Inviolability
of the King
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The Press Law contains many articles that restrict media content. Article
11 of the Press Law prohibits the publication of ‘anything that may
affect public order by directly inciting one or more persons to commit
violence'. “Victims’ of such publications are given the right to bring
civil suits with respect to the offending material. The article goes on to
instruct the court to ‘examine the relationship between the inciting
article and the act'. The limitations period for an action under this article
is three months.

Article 12, is particularly concerning as it restricts any publication or
reproduction of information which “may affect” national security and
political stability”, legitimates the restriction of a vast amount of
expression which is in fact protected by international law. Indeed, at
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least in translation, this does not even require a risk of a negative
impact.*® More importantly, the term “may affect’ does not apply only
where a publication actually affects national security, or where it has a
significant probability of doing so. It applies whenever a publication
might affect national security and political stability. A vast range of
statements might have some (negative) effect on national security and
political stability: some particularly sensitive reader, for instance, could
be angered at a (true) allegation regarding a public official and might try
to take some violent steps against such official. But remote possibilities
of thissort simply cannot justify restrictions on the press.®

In addition, it is unclear what the term “political stability” means. The
term political stability is vague and therefore subjects to potentially very
broad interpretation, contrary to international law. For example, certain
officials in a position to administer and enforce Article 12 may make the
judgment that “political stability” requires the maintenance in power of
the incumbent government and on that basis might attempt to employ
Article 12 improperly to stifle publications critical of that government.

For Article 12 to comply with the necessity criteria of the three-part test,
it must require a much closer link between the impugned publication and
therisk of harm to national security and political stability. In particular,
publication must pose a serious risk of imminent and substantial
prejudice to national security and political stability before it may
permissibly berestricted.

The sugpension provision of Article 12 is also deeply concerning. This
provision permits the Ministries of Information and the Interior not only
to seize a particular issue containing offending material but also
effectively to sugpend entirely the press outlet itsdf for a period of 30
days. Granting the power to political authorities such as ministries to
seize newspapers is highly problematical, particularly on such open
grounds as those stipulated in Article 12, asit is likely to be abused for
political ends.

The powe to suspend a publication is far more draconian and
unwarranted. It appears to contradict Article 3, which prohibits pre-
publication censorship. International law also allows for such censorship
only in the most limited circumstances—probably never for
newspapers—and only where there are clear judicia controls on it. It is
one thing to act, after the fact, to restrict the publication of material
which is manifestly illegal. It is quite another to punish the publication

85 The term “impact” does not imply that any effect is harmful; a positive contribution
would also impact on nationa security.

B T0 argue, as some might, that Article 12 is not currently being employed in this way,
and that political and other criticism by the press is generally tolerated, does little to
remedy this problem. The term “may affect” is inherently weak and this might be taken
advantage of to discourage or prohibit press reporting that is critical of the authorities. It
is precisely this sort of possibility which renders an overbroad law unjustifiable.
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of illega material by suspending a whole publication, thereby
preventing publication of other material which may have no relation
whatever to the problematic material.

In practice, the Ministry does not always issue legal reasons when it
moves to confiscate a book or sugpend a press. For example, a joint
decision of the Ministries of Information and Interior issued in August
2001 to suspend the publication and sale of Light of Justice, a book
written by the leader of the opposition, Sam Rainsy, contained no
reference to the law. It stated only that the book was being banned on
the grounds that it contained information ‘which defames and accuses
without evidence the Royal Government resulting from the democratic
elections held in 1998, raises suspicions and provides a misleading
pictureof it'. Although Article 12 is not mentioned in the letter one must
assume that the Ministry was acting on the basis of thisarticle asthere is
no other provision of the law which empowers either the Ministry of
Information or Interior to seize a publication in this manner.

In a similar incident in February 2003, local authorities confiscated
copies of a booklet on the life and death of actress Piseth Pilika, who
was shot dead while shopping in a busy market in Phnom Penh in July
1999. The booklet, titted A True and Horrible Story, insinuated that
Prime Minister Hun Sen was having an affair with the actress and that
his wife was involved in the murder. The books were withdrawn from
public bookstores and newsstands. Once again, the relevant authorities
provided no legal explanation for their actions.

Article 12 of the Press Law has also been linked with alleged violations
of Article 7 of The Constitution of the Kingdom of Cambodia. Article 7
states that the King is “inviolable”, although the exact meaning of this
term is unclear as no jurigorudence has been developed that assists in its
interpretation.

In order to close the off ending press, the Ministry of Information has, in
the past, relied on Article 12 of the Press Law, as a means to sanction an
alegedly offending publication.

For example, in July 2000, the Ministry of Information ordered the
suspension of the Khmer-language weekly, Cambodia News Bull etin, for
one month after it reprinted an article on the sensitive issue of royal
succession that had originally appeared in the Hong Kong-based South
China Morning Post™® In its letter ordering the suspension, the
Ministry for Information alleged that the pgper had breached Article 7 of
the Constitution as well as Article 12 of the Press Law relating to the

'8 This was the second time that Cambodia New Bulletin was suspended in 2000. The
first occasion, in April, related to allegations that it had defamed “ members of the Roya
Government.” No further details were given.
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publication of material which may afect national security and political
stability.

Similarly, in August 2003, the King claimed that he and the Queen were
humiliated by an article published in Samleng Yuvachun Khmer (Voice
of Khmer Youth). The article stated that the Queen and the Prince had
visited the home of the Prime Minister. The King insisted his wife had
never visited the Prime Minister’s home without him. He claimed the
article “completely contrasted with the truth”, and he threatened
defamation proceedings. He demanded to know the source of the
information. The newspgper asserted its right to maintain the
confidentiality of its sources based on the Press Law. The Ministry of
Information then ordered that the paper suspend publication for 30 days
on the basis that the King's constitutional inviolability had been
breached. The following week, on the condition that the newspaper’s
editor publish an apology on the front page of the paper, the King agreed
to discontinue his threatened proceedings and pardon the newspaper.
The suspension from publication was lif ted after 3 days.’®

Based on such experiences and without clear guidelines as to what
constitutes a violation of the King, there is a tendency for journalists to
self-censor their reporting of the role, behavior and propriety of both the
King and the Queen. As a reault there is little open debate about
important royal affairs such as the role of the monarchy and the
succession of King Sihanouk.*®

Similarly, Article 14 is also of concern. It prohibits the publication of
“anything that affects the good customs of society”. The article goes on
to provide “primary” examples, including “curse words”, words
“directly describing sexual acts’, “[d]rawvings or photogrgphs depicting
human genitalia, or naked pictures, unless published for educational
purposes’, and “degrading pictures that compare particular human
being[ 5] to animals’. Fines for violating these prohibitions are provided
for, ranging from 1m to 5mriel.

Article 14 uses the term “affect”, although it is not qualified by “may”,
which would have implied a more direct connection to the envisaged

8 p Anaand L Chandara, “ Palace Vows Action Against Newspaper”, The Cambadia
Daily, Phnom Penh, 16-17 August 2003; Y Samean and A Halperin, “ Radio Station
Warned for US Program”, The Cambodia Daily, Phnom Penh, 19 August 2003; P Ana
and A Halperin, “King Wants Newspaper to Revea Source”, The Cambadia Daily,
Phnom Penh, 20 August 2003; A Halperin, “King Pardons Editor”, The Cambodia
Daily, Phnom Penh 26 August 2003.

B9An older example of how open debate around royal affairs is inhibited was provided
by Pen Samithy. He said that in 1995 Reaksmei Kampuchea carried an article about the
Miss Cambodia Contest that insinuated that the King had invited the winner to visit
Beijing where the King was living at the time. When the King asked him to reveal his
source, he refused, citing his entitlement to maintain secrecy of sources under the Press
Law. Although the King was eventualy persuaded not to pursue pressing charges, no
journalist from Raksmei Kampuchea hasbeen allowed to enter the Paace grounds since.
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harm, such which poses a serious risk of substantial and immediate
harm.

This provision aso uses the term “good customs’. The list of examples
provided after this term is not exhaustive and so any content which
“affects the good customs of society” may be punished. Thus, the
legitimacy of this restriction hinges on whether or not the term “good
customs’ has a clear meaning.

No definition of “good customs” is provided. It is possible that the term
is meant to coincide with the term “morality”, and that the article is
intended to be in the service of the legitimate aim of protecting public
morals. Although “public morals’ is recognised as a ground for
restriction on freedom of expression,” it is not adequately precise for a
particular legal restriction to meet the standard of necessity as required
under international law. Regardless, the article leaves wide scope of
discretion to government officials to interpret this term. As a result, it
could be aused and applied to promote allegiance to the incumbent
government as a necessary part of such good customs. It could be
understood as requiring Cambodian society to be insular, so that
information about what is happening elsewhere in the world might
negatively aff ect “good customs’. As always, when such wide discretion
is leftin the hands of officials in a matter relating to restrictions on press
content, the predictable results are chill and censorship.

Even the list of “primary” examples are problematical. The term “curse
words’ is undefined and may be interpreted to include merely coarse
words, words which are important to use in a wide range of press
contexts where the importation of local flavour is vital to the story or
report being published. Equally, even so-called genuine “curse words’
have arole to play and their employment should hardly be the object of
national legislation. Equally, the restriction relating to “degrading’
pictures comparing human beings to animals is unacceptably vague. The
term “degrading” is, again, undefined, leaving it open to officials
effectively to censor awide range of material which should be protected.
For example, in December 2004, the Ministry of Information ordered a
ban on the song, “Regret for Leaving Monkhood Because of Love’'. The
ban was imposed because the Ministry stated that the contents of the
song did not support the values of the country. The song tells the story
about a monk who falls in love with a beautiful woman and leaves the
monastery.™*

Article 15 prohibits the publication, except where there is permission
from the court, of any information which would make possible the
identification of (a) parties in a civil suit relating to marriage, paternity,
divorce or child custody; (b) any youth under the age of 18 involved in a

0 As dready indicated, Article 19(3) does provide that the protection of public morals
is a legitimate aim in the context of restrictions on freedom of expression.
¥ The Cambodia Daily, March 22, 2005.
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civil or criminal suit; or () a woman who is a victim or rgpe or
molestation.

Finally, Article 16 prohibits the publication of any false advertisement,
defined as any commercial advertisement which ‘exaggerates the quality
or value of a product [or] service and leads to consumer confusion’.
However, press outlets do not have “legal responsibility” for the
publication of these advertisements unless they continue to publish them
after having received “written warnings’ from a court or competent
ministry.

Moreover, the overall concern with al of these provisions is that,
fundamentally, there is no reason why the Press Law should contain any
content restrictions at all with respect to the press.”? Some restrictions
on what may be expressed are permissible under the international law of
freedom of expression, provided they comply with the three-part test
described in Chapter 4 above. However, nothing in the legitimate aims
recognised in the three-part test, or in the necessity analysis required
under that test, has any exclusive application to the press. In particular,
the restrictions contained in the Press Law have no particular
application to the press; as a result, they should, to the extent that they
are legitimate (see below), be contained in laws of general application to
all citizens. | mposing specific content restrictions on the press may give
the false impression that the free expression rights of the press are
somehow different, and perhaps somewhat less fundamental, than those
of others. To the extent that these restrictions duplicate laws of genera
application, they create a regime of double standards, which may well
give rise to confusion, with the authorities seeking to apply the more
stringent standard to the press.

A % 3 > #HUB, +
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Article 62 of the UNTAC Criminal Law confers liability on the party
regponsible for the decision to publish or otherwise communicate,
distribute or reproduce disinformation. In order to be punishable the
communication must:

contain information which is “fal se, fabricated, falsified” or "wrongly
attributed to athird person”;

have been published in “ bad faith” and with “maliciousintent”; or,
have "disturbed the peace" or be likely to “ disturb the public peace’

2 Rules relating to retraction and reply are rather different in nature; if consistent with
international standards, these provide for a special remedy against the media, as
opposed to establishing different standards of liability.
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The applicable penalty is six months to three years in prison, afine of
USD 75— USD 225 or both.

In addition to the above, Articles 59 - 61 of the UNTAC Criminal Law
contain provisions against incitement to crime and racial or religious
hatred.
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One recent example involving the agpplication of Cambodias
disinformation and incitement laws arose out of the so-called "Anti-Thai
Riots." On 18 January 2003, Raksmel Kampuchea published an article
stating that a Thai actress had said that she would only perform in
Cambodia on the condition that the Angkor Wat temple was returned to
Thailand, and that if she was reincarnated, she would rather be a dog
than Cambodian. The Prime Minister commented a week later that the
value of the actress was “chegper than a few clumps of grass from
Angkor Wat.” He added that Cambodian television stations must reduce
or stop showing Thai films, in particular films featuring the actress.

Days later, on the morning of 29 January, university students gathered in
large numbers outside the Thai Embassy demanding an apology. They
were not acknowledged by the embassy. By late afternoon, the numbers
had swelled and a rumor was spread that the Cambodian embassy in
Thailand had been set on fire and 8 Khmer officials killed. The embassy
and numerous Thai-operated businesses were subsequently mobbed,
burned or otherwise destroyed by the protesters.

In addition to the gpproximately 158 arests of rioters, two media
personalities were arrested at their homes without warrants. Mr Mam
Sonando, director of Beehive Radio and In Chan Sivutha, the editor of
pro- CPP newspaper Rasmei Angkor. Both were driven in unmarked cars
for some time before being taken to Prey Sar Prison and accused of
spreading disinformation, inciting racial hatred between Cambodia and
Thailand and inciting the riots. Radio Beehive had taken a talk-back
caller at 8.40pm on the night of the riots who caled himself “Koun
Khmer” (Khmer Child). He said that he had heard that the Cambodian
Embassy in Bangkok had been burned down and some Cambodian staff
killed. According to human rights NGO ADHOC, this would appear to
be the extent of Mr Sonando’s contact with the riots. Around the 18
January, some 11 days before the riots, Mr In Chan Sivutha' s newspaper
had been the first to publish the statement allegedly made by the actress.
ADHOC'’s monitoring report concluded that the situation provided the
government with an opportunity to intimidate the media.
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It is believed that a political blaming game was played to trap and
capture democratic supporters who were in favour of public critical
opinion. For instance Mr Mam Sonando was arested although he did
not participate in theriot. Theriot started before someone spoke on... his
radio station. He may be accused only of allowing that person to spesk.
The public view is that the arrest of Mr Mam Sonando is redly a
political excuse as his radio station has been threatened many times with
closure.®

Both journalists were imprisoned for 12 days. Their release is
categorised as temporay and the charges have not been officially
dropped, meaning that the matter has not been finalised and could
ultimately result in further incarceration or heavy fines. ™
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With the assistance of the government of France, Cambodia is in the
process of drafting a new penal code to replace the UNTAC Criminal
Law. The draft that was prepared under the direction of Mr Philippe
Castel of the Appeal Court in Paris was submitted to the Council of
Ministers in June 2003. At the time of writing it was pending final
approva by the Royal Government of Cambodia, after which it will be
submitted to the legislature.

% Monitoring Report on Riots Against the Thai Embassy in Phnom Penh From 29-31
January 2003, at www.bigpond.com.kh/users/adhoc/riot.

4 Neumann, L., " Cambodian Radio Station Creates A Buzz", Ada Times Online, 19
September 2003; Mr Mam Sonando Biography and Timeline, provided to CLEC at
Interview with Mr Sonando, November 2003.
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Articles of particular concern for the purposes of the current report
include Articles 306 — 311 (Defamation & Insult); Articles 540 - 543
(Lese-Majesté); and Articles 544 — 550 (Contempt).

#( , +73

Article 306 of the draft code defines def amation as “any allegation or
imputation of an act injurious to the honor or reputation of the person or
institution against whom it is made.” A person found to have committed
an act of defamation that was communicated publicly is subject to afine
of USD 25 - 125 and imprisonment from six days to three months.

Article 308 of the draft code sets out the lesser off ense of insult which
carries a fine of up to USD 250 but no jail sentence. The draft code
defines insult as “any offensive expression, term of scorn or invective
not involving the imputing of any deed”.

HOB &

Article 540 of the draft code provides for a fine of between USD25 and
USD 125 for offences against the King. What might constitute an offence
is not defined.

In addition to the off ence of inault, the draft code includes the off ence of
contempt. Article 544 of the draft code defines contempt as "the use of
words, gestures, writings, images or objects which undermine the
dignity of a person.” Contempt directed at a civil servant or an elected
official in the performance of their duty is punishable by one to six days
in prison and afine of USD 0.25 — 25.

One positive development in the new law is the fact that it states that
defamation, insult and Iése-majesté committed by means of the press
will be subject to the Press Law. (Articles 307, 309 and 541). Though
the phrasing of these articles is not exactly clear, it is assumed that this
means that such offences will not be subject to prosecution under the
criminal code. Off ences committed by non-press media (e.g. radio and
television journalists), however, would appear to fall within the scope of
the criminal code as they do not fall within the ambit of the exclusions
set out in Articles 307, 309 and 541. In this context it is worth noting
that the draft code does not contain a similar exclusion with regard to
Article 544 (contempt). As such it is to be assumed that the authors and
publishers of materials which are deemed contemptuous of public
officials would be subject to the criminal code.
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While it is a welcome step forward that the draft code reduces the
penalties for insult and defamation, it is of concern that both of these
offenses remain in the criminal law. It is also worrying that the draft
code specifically allows for an institution to claim for defamation.
Similarly, the introduction of a criminal contempt law for comments that
"undermine the dignity" of public servants and elected officials is of
concern, as such provisions may stifle the active debate and criticism of
public institutions that are necessary in ademocracy.'®

A further issue aises from the fact that the draft code lacks a
requirement that the courts, in considering off enses against reputation
and dignity, take into account such factors as the truth or otherwise of
the off ensive communication; or the public interest in having the issue
disclosed.

Even though the pendties are relatively low, there is concern that
persons accused of defamation or insult offenses may be arested or
detained as part of the investigatory process. Thus, it has been argued
that the newly drafted Penal Code endangers the already vulnerable
status of the country's journalists.

“It could result in journalists going to jail over the stories they write.
Experience has shown that Cambodian journalists are vulnerable to
defamation lawsuits without reasonable justification,” he said.**

5 Defining Defamation - Principleson Freedom of Expression and Protection of
Reputation, (London: ARTICLE 19, 2000), “Principle 3 - Defamation of Public
Bodies”, at http://www.article19.org/d ocimages/927 .htm.

18V, Sokheng, “ Journalists Seek Code Change”, Phnom Penh Pog, 23 October 2002.
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The right to freedom of information, commonly understood as the right
to access information held by public bodies, is now widely recognised as
a fundamental human right. Information is essential to democracy at a
number of levels. Fundamentally, democracy is about the ability of
individuals to participate effectively in the decision-making that aff ects
them.

Implicit in the freedom of expression is the public’s right to open access
to information and to know what governments are doing on their behalf
without which truth would languish and people’s participation in
government would remain fragmented.™’

Whilst there is no freedom of information law or an express
constitutional guarantee of access to information, Article 5 of the Press
Law guarantees the media's right of access to government documents,
however there are a few other legal requirements on government
institutions to provide access to information.

Cambodia has also issued policy statements to support these rights. The
2003 Justice Sector Reform Program issued by the Royal Government
of Cambodia’'s Council for Lega and Judicial Reform acknowledges
that “free access to information ... [is] afundamental prerequisite for the
functioning of a liberal democracy.” The same document also states that
“access to information is only restricted in accordance with the law and
when it is deemed necessary in a democratic society.” But, in fact,
getting access to even the most fundamental of public documents
remains problematic in Cambodia.
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Article 5 recognises the ‘right of access to information in government-
held records’. However, access can be denied on the basis that it would:

harm national security;

harm relations with other countries;

be an invasion of the privacy rights of individuas;

lead to the exposure of confidential commercial and financial
information;

affect theright of apersonto afair trial; or

197 Open Sesame: Right to Information in the Commonwealth, CHRI, New Delhi, 2003,
attributed to Mr Abid Hussain, UN Special Rapporteur, 1999.
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cause danger to public officials carrying out the law and their duties.

The exceptions set out in Article 5 are geneally in line with
international standards—because they serve legitimate aims, including
national security—and the law reguires disclosure unless this would
pose a risk of harm to the protected interests. However, no explicit
consideration is given to the public interest.
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In order to obtain information pursuant to Article 5 of the Press Law, a
journalist must make a written request to the relevant institution
specifying the information required. On receipt of such a request the
officials in charge of the institution are obliged to provide areply within
30 days.

However, Article 5 also does not provide for recourse in the event that
an information request is denied. As a reult, al that a government
official need do if he or she wishes to hide certain information from
public view, regardless of the public interest in its release, is to deny
requests for it and to specify the “reasons for the denial”. This is not
enough to avoid potential abuse. Instead, the Press Law should provide
for aright of appeal, preferably to an independent administrative entity
such as an Ombudsman. Appeals to such a body should be swift and
chegp, in view of thefact that information sought by the pressis so often
a highly perishable commaodity.

With regard to internal documents of the executive such as policy
papers, draft laws or financial information, an officer from the Council
of Ministers points out that “Cambodia has no law on the classification
of such documents. If people want to get access to a document then we
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need to follow informal procedures. If 1 am not sure whether to give the
document, then | will ask my boss; if he is not sure then he will ask his
boss; and so it goes until someone can decide yesor no.”

In the judicial branch of government, court hearings in both civil and
criminal cases are generally open to the public, athough judges do have
the power to close criminal hearings at the request of the victim.”® In
prectice, however, judges order the closure of hearings at ther
discretion. For example, on 18 March 2004, the Appeals Court closed a
heaxring to the public at the request of the President of the Bar
Association of the Kingdom of Cambodia. This case, involved the
appeal of law graduate Mr Lee U Meng against the Bar Association's
decision to reject his gpplication for admission to practice law. “When
Mr Ky Tech [the President of the Bar] arrived to represent in court, the
presiding judge announced that the Bar had made an gpplication to have
the hearing held in camera and that this request had been granted in
accordance with the law. The court did not refer to which law and did
not ask for reasons from the Bar as to why the hearing should be closed.
The oourt also failed to give any opportunity for Mr Meng's
representatives to respond as to why the hearing should not be closed,”
says Mr Sek Sophorn, a human rights activist who attended the hearing
on behalf of Mr Lee U Meng.*®

There is no law restricting access to court judgments, but they are not
published in any form, nor are they available for third parties to inspect
through the court registries. One exception to this practice comes from
the recently-established Arbitration Council, which decides on collective
labor disputes. Although this tribunal is required by law to hold hearings
behind closed doors, al its judgments are published on the internet in
both English and Khmer® Commenting on the importance of
publishing judgments, Mr Tuon Siphann, a member of the Arbitration
Council, said that:

Access to information is the cornerstone of accountable
decision making. As arbitrators, we publish our judgments
for everyone to read. Sometimes people criticize us but that
is okay. It encourages us to improve our work. We try to set
an example to a judiciary which seems afraid to let the
people know how they decide.®

Regarding the legislative branch, Cambodian laws and regulations are
now published in the form of afortnightly journal, but there is not yet
any index or central library of legal documents that would alow a
researcher to find law on a particular subject matter ** Nor is there any

% UNTAC Criminal Law, article 23.

¥ CLEC interview, Match 2004.

20 See hitp //www.arbitrationcouncil.org for decisions of the Arbitration Council.

% CLEC interview, April 2004.

22 A complete set of the laws passed by the National Assembly and the Royal Decrees
promulgating those laws are accessible at the National Assenbly, but this collection
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official website through which Cambodian laws are available on the
internet. Access to the sessions and debates of the National Assembly is
also restricted. This is despite the constitutional requirement that
National Assembly sessions be held in public.®® The Deputy Director of
Administration at the National Assembly, Mr Kol Bun Song, said that in
order to attend Assembly sessions, approval must be obtained in writing
from the Secretary General of the National Assembly.204 He also said
members of the public are usually not allowed to attend because of the
“orders and rules’ of the National Assembly, but that members of civil
ociety can have access to the Assembly sessions. In relation to
accessing the records of the debates of the National Assembly, Mr Bun
Song said that the public can access and read the records but are not
allowed to take them outside of the Assembly. He said that this was to
avoid misinterpretation or interpretation of the debates for political
purposes.”®

This difficulty in accessing information is seen as being part of a
political culture that does not value transparency or accountability.

The entire CPP government is behind closed doors... Not
only do you not get in, apart from a few rumors you don’t
find out what's going on either. It's a former communist
party set up in the Vietnamese model, they just don’t trust
the free press. The mentdlity is, it's our business, no one
else’s and that’ s the way they run it.2®

However, the weakness of the Cambodian state also means that
journalists can get access to information through informal channels.
Some ministers ae reported to give their personal mobile phone
numbers to journalists and are often available to provide comment or
information. Other ministries, however, are seen asvery secretive. After
talking about how difficult it is to get even basic information on budgets,
loans and spending from the Ministry of Finance, a journalist
commented that: “If there is something you really need you can’t use
Freedom of Information. You have to be going about it a smarter way;
get someone inside to leak it; but that's hard because people inside are
scared for their jobs.”® Other journalists, however, reported that
information can be obtained from mid-ranking public servants if the
“priceisright.”

does not include the Sub-Decrees or other executive regulations.
23 Under Article 88, the National Assembly can hold closed sessions at the request of
the Chairman, one-tenth of the members, the King or Prime Minister.
24 CLEC interview with Kol Bun Song, 8 April 2004.
205 | |hi
Ibid.
28 CLEC Interview with Robert Carmichagl, 29 August 2003.
27 | bid.
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In a 2003 report to the UN General Assembly, the Special
Representative for Human Rights in Cambodia, Peter Leuprecht,
summarised the situation asfollows:

It remains difficult to obtain access to basic information
held by public authorities, even public reports, draft laws
that have been tabled in the National Assembly, government
instructions and circulars, all of which are often treated as if
they were confidential. Civil society groups face
considerable problems in accessing information that is in
the public interest, as do the media, despite the latter’ s right
to access certain information being provided for in the Press
Law. The problem of accessing information is customarily
overcome through persona contects, rather than through
institutionalized and transparent mechanisms. *®

Having observed earlier in his report that corruption in Cambodia
" continues unchecked", the Special Representative explicitly recognises
the link between corruption and the lack of access to government
information in Cambodia by recommending that:

Access to information held by public authorities has to be
provided and legiglation giving citizens the right of access
to such information should be enacted and implemented,
thereby assisting the effort to build open government,
inform public debate and reduce corruption.*®

$PH+H | (% , 7 #%-# 9% <#
>

A recent development on the issue of access to information concerns the
adoption of the Archive Law, in 2005, which regulates the management
and maintenance of archives as well as sets out rights of persons to
access archives for research purposes.

The Law contains a number of provisions which may hinder access to
certain information.

As a general comment the Archive Law suffers from alack of precision
and clarity. A number of provisions are vague and ill-defined, which
may lead to the provisions being interpreted in a subjective and ad hoc
manner, leaving the Law open to abuse. For example, Article 1, which
sets out the purpose of the Law, makes reference to “historical
documents” but fails to define this term.

2B Third Report to the UN General Assembly, dated 22 August 2003, paragraph 42.
2® |hid. paragraph 80.
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Chapter 5 of the Law sets out the requirements for researching public
archives. Article 13 states: “Public archives which are publicized
documents are permitted to be used by the public for research and
consultations as unrestricted information. Other public archives shall be
permitted for free research 20 years theredfter the date of the documents
or thereafter the end of proceedings, or in special cases as stipulated in
Article 14 of this Law.”

However, the Law does not specify what types of materials would fall
into the category of “publicised documents”. This is a concern as
documents which are not considered “publicised documents’ can not be
accessed at least 20 years after their date of production or the end of
proceedings.

Linked to this time limit, Article 14 sets out a list of categories of
documents that attract longer periods of secrecy in order to protect
national security, to defend national sovereignty, and the “rights to
living of each individual [sic]”. The time limits imposed for each of
these categories are asfollows:

40 years thereafter the date of the documents or thereafter the end of
proceedings for the documents that affect national defense, national
security, and public order as well as birth certificates, notary papers, and
litigations.

Documentsthat affect national defense, national security and public
order shall be specified by a sub-decree.

120 (one hundred and twenty) years thereafter inception for personal
documents and medical documentsof each individual.

The penalties for breaching provisions of the Archive Law are severe. In
the case of abreach of Article 14, discussed above, relating to national
defense, national security, and public order, a person faces a fine of
between five million Riel to twenty-five million Riel and imprisonment
from seven to fifteen years.

This is particularly concerning because of the vague and broad
definitions used in the Law. In accordance with international crimina
law, criminal offences must be sufficiently clear and precise so that an
individua can regulate his or her conduct accordingly in advance. In
this instance, because of the vaguely defined categories of documents
and corresponding offences, aperson may be punished even though they
were not aware of or intended to have breached the Law.
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Priority should be given to the adoption of a freedom of
information law

The Archives Law should be repealed or amended to bring it
into conformity with international standards.

A systematic programme of training and awareness raising
activities for public officials should be implemented
immediately to breakdown the culture of secrecy.

Public support for the adoption of afreedom of information act
should be built by raising the avareness of the importance of
theright to information through a more active media campaign;

The media should call for the repeal of the Archives Law, or
for it to be amended to bring it into conformity with
international standards.
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Perhaps the greatest setback for freedom of expression in the last year
was the killing of opposition radio editor and reporter Mr Chuor
Chetharith, who was shot outside his office at Ta Prom Radio Station on
19 October 2003. The International Federation of Journalists noted, in
relation to an assault on a Cambodian journalist in December 2002, that
“violent attacks on journalists are one of the worst forms of attack on
press freedom and civil society. There is no more serious form of
censorship than violence.”?°

The killing of Mr Chetharith in 2003 followed a series of attacks and
shootings against journalists, many of which remained unresolved.”
Since then, reports consistently show that the climate of insecurity has
heightened following this incident, which coincidentally occurred days
after the Prime Minister warned the station to stop broadcasting
programs critical of his speeches. ?2 The International Federation of
Journalists promptly issued a statement saying that the Prime Minister’s
“intemperate outburst” creates “an atmosphere of intimidation” 2 The
killing has generally been regarded as, at best, a set back for freedom of
expression and, at worst, an indication that future killings are likely.
Preparing for this second scenario, one report cited that a group of
journalists ‘urged each other to [take] photographs [of] their colleagues
which could then be sold in the event of deaths’. Thereis no doubt that
this murder has had a chilling effect on local press. Mr Keo Sothea,
editor of opposition paper Samleng Yuvochon Khmer isreported to have
said: "l am always concerned about my saf ety but the brutal killing of
the Ta Prom reporter has made me even more concerned."#4

Cambodian Communications Institute trainer Mr Moeun Chhean
Nariddh expressed concern that anti-government news would be
suppressed, while Information Minister Lu Laysreng, from the
opposition paty said that the murder was designed ‘to shut up the
reporters mouths and threaten the reporters spirit’.?® Furthermore,
there is little indication that a thorough investigation will ever take

20«1 Jconcerned over attack on journalist”, International Federation of Joumalists (6
December 2002) at http:/www.ifj.org.
21 yun Samean and W Leung, “ Slain Reporter Mourned By Friends, F'pec”, The
g?rrbodia Daily, Phnom Penh, 21 October 2003.

Ibid.
23 Shaw, W., “Journalists Accuse PM of Intimidating Media’, The Cambodia Daily, 22
October 2003.
2% Yun Samean, “Media Fear for Safety, Liberty After Slaying”, The Cambodia Daily,
23 October 2003.
25 | bid.
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place. Former Funcinpec Minister for Women’s Affairs, Mrs Mu Sochua
said that “there is not the slightest hope from our people that justice will
be served for our colleague,” and, asked whether the investigation would
be conducted properly, the Funcinpec D?uly Director of the National
Police answered: “I cannot assume that.”

At a 2002 workshop on Advocecy and Protection for Cambodian
Journalists, 32 journalists identified the greatest issue facing their
profession as legal intimidation by authorities®’ The existing
journalists' groups do not appear to be active on this issue and, as a
result, journalists gathered at the Cambodian Centre for Human Rights
to consider the creation of a “media protection unit” to safeguard
journalists' rights.”®

Newspaper editors and proprietors, on the other hand, report that the
principle problems they face are: shortage of funds (23 per cent),
persona security (36 per cent), intimidation (27 per cent), under-
qualified writers (23 per cent), political pressures (18 per cent), the high
costs of printing (9 per cent), difficulties of distribution (5 per cent), and
the high rate of import tax (5 per cent).?®

One journalist summed up the situation as follows:

If there is a sensitive story, people are nervous to talk about
it. We often can't put names to our sources because people
are so afraid that they will lose their job or that something
worse will happen; they will get killed; or they will lose
their house or get thrown in jail. There is alot of fear about
talking to the press. So particularly on a sensitive story we
won't use sources names at al. And many organizations
have policies in place to protect their employees; the human
rights organisation Licahdo for example. Only the Director
and Vice Director are ever named. The other staff are
worried about their safety. And that is the redity because
this isn't a country where people who speak out against the
government feel particularly safe.®

Generally speaking, people engage in huge amounts of self-
censorship resulting in a large, unused political space. For
example the broadcast media opted out of covering the
[2003] elections entirely out of fear of being accused of
abusing some law or other. The media are very conservative
and afraid to be named or draw the attention of the

218y un Samean and W L eung, see note 209 on page 75.

27« Cambodian Journalists V owed to Fight Against Abusesof Their Rights”, Southeast
Asian Press Association (24 January 24, 2002), at

http :/ Avww.seapabkk.org/news/cambodia’20020124.html.

2B Chandara, L. “Journalists Discuss Safeguarding Rights”, The Cambadia Daily, 5
September 2003.

28 Jarvis, H., and P Arfanis, see note 103 on page 30, Section 4-11.

20 Robert Carmichael, interview on 29 August 2003.
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authorities [because] people here don't have good memories
of the government acting in their best interests. The
government will have to go much further to overcome this,
to prove they are not acting in a negative or unproductive
way.

#$ i

Officials should not harass, threaten or otherwise interfere
with the media or journalists for exercising their right to
freedom of expression. Where such measures do take place,
the authorities should immediately act to counter them.

Officials, public figures and the community should
demonstrate tolerance of criticism and the exercise of the
right to freedom of expression by journalists and the media.

The media should develop and abide by prof essional code of
ethics.

2! Dominic Cardy, interview on 18 September 2003.
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According to the Constitution, freedom of assembly is protected in much the sameway
as freedom of speech. Thisis also truein regard to the way restrictions on this freedom
are exercised. The result is that the so-called legal restraints on assembly and
demonstration can be used to significantly rein in theserights.

Article 41 of the Cambodian Constitution directly addresses freedom of assembly:

Khmer citizens shall have freedom of expression, press, publication and
assembly. No one shall exercise this right to infringe upon the rights of
others, to affect the good traditions of the society, to violate public law and
order and national security.

Several other Articles of Chapter Il of the Constitution (" The Rights and Obligations
of Khmer Citizens") are indirectly relevant for the freedom of assembly. These include
Article 31 (reference to human rights stipulated in treaties and persona freedoms);
Article 35 (right to participate in political, economic, socia and cultural life); Article
36 (right to form trade unions, to be determined by law); Article 37 (theright to strike
and non-violent demonstration, to be implemented by a law); Article 42 (freedom for
associations and political parties, to be determined by law); and Article 43 (freedom of
belief).

The text of Article 41 of the Constitution seems on its face to be in accordance with the
relevant provisions on the freedom of assembly in the international law and treaties to
which Cambodia is a party. For example, Article 20 of the Universal Declaration on
Human Rights states that “Everyone has the right to freedom of peaceful assembly and
association,” and “No one may be compelled to belong to an association.” Article 21 of
the International Covenant on Civil and Political Rights states that “[t]he right to
peaceful assembly shall be recognised. No restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are necessary
in ademocratic society in the interest of national security or public safety, public order
(ordre public), the protection of public health or morals or the protection of the rights
and freedoms of others.” Article 15 of the Convention on the Rights of the Child
contains similar language.

As is the case with the freedom of expression, the exercise of the freedom of assembly
is subject to the three types of limitations found in Article 41 and referred to
throughout this report. That is, freedom of assembly is protected unless it infringes
upon the rights of others, aff ects the good traditions of society, or violates public law,
order, or national security. It could be argued that in order to be in compliance with
Article 21 of the ICCPR, authorities who wish to suppress a particular assembly may
only do so if they have present and reliable evidence that the citizens planning to
exercise the freedom of assembly intend to violate therestrictions of Article 41.
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In practice, however, this restrictive interpretation is not followed. Moreover, the three
types of restrictions are formulated very broadly and leave much discretion to the
authorities. Theresultis that in Cambodia, the freedom of assembly, including the right
to demonstrate, is subject to what of ten seems to be arbitrary restrictions.

'# 6‘, y # +1%1#

The Cambodian authorities have severely limited the right to strike and hold
demonstrations asserted by Article 37 of the Constitution, which provides that “The
right to strike and to non-violent demonstration shall be implemented in the framework
of a law.” The law that guides the application of Article 37 is the Law on
Demonstration (27 December 1991), which creates a system of prior notification and
possible prohibition of demonstrations.?? According to the Law on Demonstrations,
meetings and gatherings of groups for staging demonstrations and marches are
acceptable, but if such meetings are to be held in public places or on public roads, and
are deemed to be detrimental to public tranquillity, order or security, they ae
categorically prohibited.

Article 3 of the Law on Demonstration goes on further to state that “... if the authorities
concerned think that demonstrations have characteristics conducive to causing turmoil,
they can ban the demonstration by issuing a decision within 48 hours.” Although there
is an gppeals procedure for such decisions, it does not appear that such aban has ever
been successfully appealed.

If a demonstration is banned, but demonstrators proceed regardless, loca authorities
may take steps to disperse the crowd. According to Article 4, the authorities must
attempt to issue a ban twice before resorting to force (“the use of equipment” is the
term used in the law). However, because there is no definition of “issuing a ban,” or
procedure therefore, it is unclear what exactly the authorities must do to encourage
non-violent dispersal before resorting to force, which often includes the use of electric
shock batons.

Taken together, these provisions leave the authorities discretion to ban or disperse
demonstrations. This discretion has not been used sparingly, particularly after the anti-
Thai riots that took place during 2003, which some claim have been used as an excuse
to suppress all sorts of peaceful assembly. According to Senior Legal Advisor James
Ross of Human Rights Watch, "the pretext of national security and public order is now
being used to deny peaceful rallies by students, victims of domestic violence, and
environmentalists.”

In November of 2004, the Cambodian Human Rights Action Committee (CHRAC), a
codition of human rights organizations and other representatives of civil society,
compiled a comprehensive record of the suppression of gatherings and demonstrations
by Phnom Penh authorities since January of 2003. The relationship between freedom of
expression and freedom of assembly/association and demonstration cannot be

#22 |t should be noted that the Law on Demonstration was passed in 1991, while the Cambodian
Constitution was enacted in 1993. Nonetheless, very recently, the Constitutional Council considered
arguments on the constitutionality of the Law on Demonstrations and found the law to be constitutional .
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underestimated and thus, the authors of this paper feel it essential to include the
following information to understand the overall climate regarding free expression in
Cambodia today.

The following ae the highlighted cases of repression and suppression of public
gatherings as documented by the CHRAC:

February 9, 2003: The Cambodia Watchdog Council, a codlition of five unions,
cancelled aplanned demonstration to protest the arrest of two journalists in the wake of
the anti-Thai riots and to call for PM Hun Sen's resignation, after two hundred
members of the pro-government “Pagoda Boys” gathered on the same day. Free Trade
Union spokesman said that the demonstration was cancelled because they had feared
violent clashes with the Pagoda Boys. Police units and roadblocks were nonetheless
deployed on al major gpproach roads into Phnom Penh in preparation for the cancelled
demonstration.

March 2, 2003: Approximately two hundred police officials, some carrying bamboo
batons, drove away more than one hundred members of the Democratic Front of
Khmer Students and Intellectuals from outside the National Assembly. The students
had intended to hold arally against aproposed border agreement with Vietham. Police
threatened the students with batons, drove motorcycles into the demonstration and
confiscated film, microphones and banners; the Municipa Chief of Cabinet, Mann
Chhoeun, had denied permission for therally.

M arch 9-10, 2003: More than five hundred workers from the MSI garment factory in
the Dangkao district staged a strike in front of the factory, protesting the owner's
alleged plans to fire 350 workers. According to aunion leader, workers were chased by
several soldiers during the demonstration and intervention police made gppearances to
intimidate the workers.

M arch 20, 2003: More than one hundred police and military police were deployed to
prevent students from the Faculty of Law and Economics from leaving the Faculty
campus to conduct a non-violent demonstration demanding the release of law student
Ken Sara (who had been arested after the anti-Thai riots) from prison. Police
threatened to arest the demonstrators if they continued the protest. Journalists and
human rights workers were prevented from entering the campus to cover the event and
were also threatened with arrest. Permission to hold the demonstration had previously
been denied.

April 21-22, 2003: Six hundred garment workers from Grant Zann factory in Kham
Meanchey district in Phnom Penh who were conducting a two day strike inside the
factory demanding improved working conditions were locked inside the factory
compound. The entrance was guarded by police and security who prevented the
strikers from leaving during the two day protests.

May 11, 2003: The Phnom Penh municipality denied permission for a “Pilgrimage for
Peace” by gpproximately ten monks to pass through Phnom Penh and gather at Wat
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Oth Taravatey. The monks had already started the 47 day, 651 km walk, which was
scheduled to pass through Phnom Penh on May 11™

May 21, 2003: Around one hundred heavily armed police officers confronted several
hundred demonstrators, led by opposition leader Sam Rainsy, conducting a peaceful
rally in front of the Nationa Assembly to protest efforts to remove parliamentary
immunity from Sam Rainsy Party lawmaker Cheam Channy. Police charged therally
with commanding officers shouting orders through megaphones “to storm” the
protestors and “beat them back” to SRP headquarters. At least a dozen people were
injured, two seriously. Permission for the demonstration had previously been denied by
the authorities.

May 26, 2003: The Governor of Phnom Penh refused a request by the Cambodian
Committee of Women (CAMBOW) to allow victims of domestic violence and NGO
workers to gather peacefully at the National Assembly to meet elected representatives
and discuss the draft Domestic Violence Law because “it will af fect security and public
order.” CAMBOW officials decided not to proceed with the demonstration without
municipality permission fearing the participants would be arested or physically
harmed.

June 3-4, 2003: More than thirty armed police officersin riot gear dispersed a two day
strike by approximately one hundred beer girls in front of Cambodia Brewery Ltd's
sales office over alegations of wage-skimming by the brewery's accountant.

June 5, 2003: Dozens of NGOs were denied permission to conduct a march
celebrating World Environment Day.

June 11, 2003: On June 9" hundreds of garment factory workers, mostly women,
began a peaceful demonstration over labor disputes and the allegedly unfair dismissal
of a union member. On June 11" around two hundred police carrying shields and
rubber batons blocked and dispersed a non-violent march by the workers through
Phnom Penh; four individuals were injured. On June 13" the workers marched again
and around 1,000 armed national military police and intervention police were sent to
disperse the demonstration. Violence erupted, with police shooting and demonstrators
throwing stones. One demonstrator was shot dead and one policeman died of head
injuries. A number of demonstrators and policemen were seriously injured and 34
individuals were arrested.

Augug 31, 2003: A non-violent march by 25 demonstrators from Khmer Front Party
towards the National Assembly, protesting the CPP's victory in the July elections and
the alleged encroachment onto Cambodian territory by Vietnam and Thailand, was met
and pushed back by gpproximately 100 police and military police carrying shields,
rubber truncheons and electric batons. Eight demonstrators were injured and at least 20
people were arrested. Permission to hold the demonstration had previously been denied
by the Phnom Penh municipality. In contrast, the municipality granted permission for
three pro-government groups, including the “Pagoda Boys’ to stage a counter-
demonstration on August 31%, in favor of the election results.
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November 17, 2003: 150 intervention police carrying weagpons and shields formed a
human wall to prevent goproximately 3000 mostly female workers from Wonrex
factory in Dangkao district marching from their factory to the National Assembly to
protest low wages and aleged management sponsored intimidation and violence
against workers. Police beat factory workers, leaving four women seriously injured.
The demonstration came at the end of afour day strike by workers.

November 19, 2003: Several hundred military police heavily armed and supported by
seven water trucks intervened at a demonstration by gpproximately 300 workers form
Wonrex garment factory in Dangkao district who were continuing to protest low wages
and fairness of elections for workers' representatives. Police used electric batons to
beat and shock workers outside the factory and prevented them from walking to the
National Assembly. Seven workers were arrested. Authorities had previously denied
permission for the demonstration.

November 23, 2003: Police and local authorities repeatedly dispersed workers from
the United Art Garment Factory in Dangkao district who were gathering in front of the
factory to hold union elections. According to union organizers, there were around 10
police officers with shields and electric batons present at the factory and workers were
forced to move to Chamkar Mon district to elect their officials. The commune chief
had previously denied workers permission to gather because they did not have an
official letter authorizing the gathering.

December 14, 2003: Phnom Penh Governor Kep Chuktema denied permission for the
Khmer Human Rights and Anti-Corruption Organization and another NGO to hold an
Anti-Corruption Day rally at Wat Botum Vatei park because “the event would sully the
pak and disturb public order.” On the day of the march, nearly 100 police officers
waited in the park and then blocked the parks entrances and placed aline of vehiclesin
front of the bandstand. However, since permission for the demonstration had been
denied, no demonstrators gppeared. This was the first timein four years that this event
had been prohibited, which was to include musical performances and discussions by
human rights groups.

January 7, 2004: A demonstration in front of the National Assembly by studentsfrom
the Khmer Front Party, against CPP-organized celebrations of the anniversary of
Vietnam's ousting of the Khme Rouge, was disbanded by more than 100 police
officers and military police. Four demonstrators were arrested. The police threatened to
take action against journalists if they did not stop reporting on the crackdown. Police
later blocked off the street outside the Khmer Front Party offices, herding activists in
their building. Permission for the demonstration had previously been denied by the
municipality.

January 29, 2004: Workers from the MSI Garment factory in Phnom Penh's Dangkao
district conducted a strike to protest the dismissal of their union secretary-general. The
11 day strike was still ongoing on January 29" when dozens of intervention police from
theriot suppression unit intervened and marched into the 2000 strong crowd of strikers,
firing bullets into the air and using batons to beat the protestors. Police claimed they
intervened to prevent workers from burning tires. More than one hundred workers were
injured.
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March 3, 2004: Around fifty market vendors from Banteay Meanchey province
conducted a daytime vigil outside of Hun Sen's Phnom Penh residence protesting what
they saw as unfair development by Thomak Construction company at their Chamkor
Kor market in Sisophon. On the third day of the vigil, two female vendors were
arrested by police and the remainder of the protestors fearing arrest, fled or went into
hiding.

April 11, 2004: Workers from six luxury hotels in Phnom Penh went on strike over
service charges and claimed they were targeted for intimidation by the Phnom Penh
municipal police and the pro-CPP “Pagoda Boys’ group. A union advisor said that
thirty Pagoda Boys tried unsuccessfully to intermingle with the strikers to cause
violence and another union president stated that thirty intervention police appeared at
the strike and threatened many strikers with serious physical harm/injury.

May 1, 2004: The municipality denied permission for a march and rally to mark Labor
Day. However, on this occasion, 300 union members were able to raly as planned
despite being refused authorization. The march was monitored by at least 100 military
police and municipal intervention police.

June 1, 2004: Hundreds of municipal and military police armed with AK-47 rifles and
batons repeatedly dispersed a peaceful demonstration of 100-300 students and
motorbike taxi drivers organized by the Student Movement for Democracy Association
to demand a reduction in the price of gasoline. The Association had been denied a
permit for the demonstration. The President, Secretary General and three other
Association members were arrested and questioned and then released after signing
pledges to refrain from future demonstrations.

June 4, 2004: A planned march to the Viethamese Embassy in Phnom Penh by
approximately 2000 supporters of the Khmer Kampuchea Krom community was called
off due to security concerns after the municipality refused to give permission.

June 22, 2004: The municipality denied permission for garment factory workers to
march peacefully through Phnom Penh to deliver a petition to King Sihanouk
requesting he grant national hero status to the murdered union leader, Chea Vicha.
However, on thisoccasion, fifty factory workers were ableto march as planned despite
the denied authorization. The march was monitored by 100 police officers who were
heavily armed.

Augus 4, 2004: A march by fifty people from the local NGO “Association for
Development of People's Trangportation and the Cambodian Freedom Democracy
Right”, seeking areduction in the price of gasoline, was ambushed by approximately
ten police and military police. The president of the Association was detained and three
others were arrested. Applications to the Phnom Penh municipality and the Ministry of
Interior to hold the demonstration had both been denied.

Augusg 20, 2004: Seven Trangportation Association members marched with about
twenty motorbike taxi drivers to repeat their demand for lower gasoline prices. Around
forty intervention police confronted the demonstration and arrested two demonstrators
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for questioning. Some demonstrators were slightly injured. The request for a peaceful
march had previously been denied by the municipality.

Augug 25, 2004: Approximately 150 armed police dispersed approximately 400
workers at the Yen Yu Ing garment factory in Kandal province as they marched past
Pochintong International Airport on their way to Phnom Penh to demand improved
working conditions. One worker was knocked unconscious and another was beaten
with the butt of a gun.

September 7, 2004: Riot police halted a peaceful demonstration of approximately
thirty people on cycles, led by the Student Movement for Democracy, to protest the
recent rise in gasoline prices. A request for the demonstration had previously been
denied by the Phnom Penh governor, Kep Choutema.

September 14, 2004: Police detained and arrested twelve Vietnamese nationals of the
Cao Dai religious faith as they marched down Mao Tse Tung Boulevard in an attempt
to present a petition to a group on Asean lawmakers holding an Asean conference at
the InterContinental Hotel. The protestors were deported to Vietnam on September 17"
and were not allowed access or contact to the UNHCR office prior to their deportation.

September 16, 2004: The presence of thirty police officers deterred approximately
thirty students from several Phnom Penh universities from performing a series of plays
protesting government civil liberties restrictions. The plays were to take place outside
the National Assembly.

September 19, 2004: A peaceful march in Phnom Penh KMG6 district by approximately
70 young people organized by the Khmer Youth Association and another NGO as part
of a campaign against ragpe was prevented by police officers. The police told the
organizers that they had failed to obtain permission for the demonstration although the
students had obtained permission from the chief of the Sangkat.

September 19, 2004: Approximately twenty people from the Association for
Development of People's Trangportation were seriously beaten while protesting high
gasoline prices.

October 3, 2004: District police dispersed dozens of people conducting a peaceful
demonstration, organized by the Association for Development of People’s
Trangportation, in Phnom Penh's Meanchey district to protest high gasoline prices. Six
protestorswere arrested and detained at the district police station for four hours.

Many observers have decried the suppression and prohibitions listed aove, and have
claimed that the restrictions are unconstitutional. But, the Constitutional Council, the
body authorized to make a final determination on the constitutionality of a law in
Cambodia, ruled that the 1991 Law on Demonstration that constrains the broader right
as provided by the Cambodian Constitution (see above) is constitutional.”” Theruling

23 yun Samean, “Law Curtailing Public Demonstrations Upheld”, The Cambodia Daily, December 2,
2004.
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came in response to a September 15, 2004 letter from a group of thirteen opposition
lawmak ers asking the council to resolve gpparent contradictions between Article 37 of
the Constitution, which guarantees the right to strikes and non-violent assembly, and
the 1991 Law on Demonstration, which prohibits demonstrations held without prior
written permission from local authorities.”* Permission must be submitted at least
three days in advance of the proposed demonstration and, should permission not be
granted and a demonstration proceed without permission, “authorities shall act to
disperse demonstrators with the use of equipment that does not endanger life.”*

In a most recent pronouncement on this issue, the Ministry of Interior for the first time
defended its ban on virtually all public demonstrations that has been in effect since
January of 20037% | n a letter dated April 8, 2005, I nterior Ministry spokesman Khieu
Sopheak responded directly to criticism by union officials and human rights groups that
since the Anti Thai riots of 2003, the government has refused to grant permits for
demonstrations and has used violence to break up those which were attempted. The
Ministry stated that demonstrations always proved a threat to national security, public
stability and order and resulted in criminal activities and damage to property. A
representative from the human rights organisation ADHOC countered that the
statement from the Ministry was *a pretext to strip the people of their rights'.

Thus it gppears that the official reaction to mass gatherings, as highlighted above, have
become the “norm” regarding constraints on rights to assembly, association and
demonstration in the Kingdom of Cambodia.

24 | bid.

% | bid.

226 pin Sisovann, “Government Defends Ban on Public Demonstrations”, The Cambodia Daily, April 14,
2005.
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ARTICLE 19 champions freedom of expression and the free flow of information as
fundamental human rights that underpin al others. We take our name from Article 19
of the Universal Declaration of Human Rights. It states:

Everyone has the right to freedom of opinion and expression; the right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media regardl ess of frontiers.

ARTICLE 19 bdieves that freedom of expression and of information is not a luxury but a basic
human right: it is central to achieving individua freedoms and developing democracy.

When people are denied freedom of speech or access to information, they are denied the right
to make choices about their lives. Freedom of expression and access to information are
essential to achieving equality for women and minorities, and to protecting children's rights.
They are crucial to respond to the global HIV/AIDS pandemic, to fight against corruption and
to ensure equitable and sustainabl e development.

ARTICLE 19 works to make freedom of expression areality all over theworld:
ARTICLE 19 works worldwide — in partnership with 52 local organisationsin more
than thirty countries across Europe, Africa, Asia, Latin America and the Middle East -
to lead ingtitutional, cultural and legal change.
ARTICLE 19 monitors threats to freedom of expression in different regions of the
world and develops long-term strategies to combat them.
ARTICLE 19 undertakes authoritative and cutting edge research and monitoring,
advocacy and campaigning work.
ARTICLE 19 produces legal analysis, set standards, and advocate for legal and judicial
changes.
ARTICLE 19 carries out advocacy and training programmes in partnership with
national NGOs to enable individuals to exercise their human rights.
ARTICLE 19 engages international, regional and State institutions, aswell asthe
private sector, in critical dialogue.

Founded in 1986, ARTICLE 19 was the brainchild of Roderick MacArthur, a US philanthropist
and journalist. Its International Board consists of eminent journalists, academics, lawyers and
campaigners from al regions of the world. ARTICLE 19 is a registered UK charity (UK
Charity No. 327421) based in London with international staff present in Africa, Latin America
and Canada. We receive our funding from donors and supporters worldwide who share a
commitment to freedom of expression.

ARTICLE 19, 6-8 Amwell Street, London EC1R 1UQ, United Kingdom.
Telp +44 20 7278 9292 Fax +44 20 7278 7660
info@articlel9.0rg http://www.articlel9.org
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The Cambodian Human Rights and Development Association started its activities in
December 1991. The association was founded by, a group of former political prisoners
who had been detained in the late 1980s for peacefully advocating human rights and
democracy. Its first office was in a Buddhist temple in Phnom Penh, supported by a
small group of volunteers who believed in the importance of democracy and human
rights.

As local and international interest in human rights work grew, donors contributed to
expand the operations of the organization. With this help, ADHOC developed
programs to include more extensive support for victims of abroader range of abuses. In
1992, ADHOC was officially registered with the government and began its ongoing
appea to the government of Cambodia to uphold the human rights and democratic
liberties of its people.

Throughout the years, ADHOC has investigated thousands of human rights violations
and trained tens of thousands of people in human rights. In the early years intimidation
against staff members was widespread, largely coming from local authorities who were
unaware of human rights and what human rights organizations were doing. In recent
years this situation has improved considerably, which is a direct result of ADHOC's
training and advocacy programs.

ADHOC was the first NGO established to address the human rights situation in
Cambodia and has since become a leader in the campaign to end governmental abuse
of the rights of Cambodian civilians. It has also been actively involved in building a
civil society in Cambodia. Together with other NGOs, the organisation has promoted a
further democratisation of government and society. Two elections have taken place
since ADHOC was founded, and more and more people are avare of the notion of
democracy.

Over the years, ADHOC's programs, activities and staff have increased and at the
moment the association has a central office in Phnom Penh and 18 provincia offices.
These offices carry out the different programs in communes and villages around
Cambodia. ADHOC is composed of four sections to effectively address human rights
issues in Cambodia: Education Section, Monitoring Section, Women's Section, and
Lobby and Advocacy.

ADHOC:
# 1, Street 158, Oukghna Troeung
PO Box 1024
Beng Raing, Daun Penh
Phnom Penh, Cambodia
Phone: (855-23) 218-653
Fax: (855-23) 217-229
E-mail: adhoc@bigpond.com.kh
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The Community Legal Education Center is alocal NGO dedicated to the promotion of
therule of law, democracy and development in Cambodia.

CLEC was established in 1997 as an arm of the University of San Francisco
Camobodia Law and Democracy Project. Since that time it has established itself as a
center of excellence in legal instruction, research and resource development.

The CLEC is a self governing non-government organization with a management team
and aboard of directors. A group of eight bi-lingua professionals form the heart of the
organization. Our areas of gpecialty encompass land law, labor law, business law,
dispute resolution, legislative drafting, legal education and law reform.

Community L egal Education Center
#12, Street 310 Beng Keng Kong
Phnom Penh Kingdom of Cambodia
tel ffax: +855 23 211 723
email: usfpp @bigpond.com.kh
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